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STUDY OF ARMED SERVICES PROCUREMENT 
REGULATIONS, SECTIONS 1-605 AND 2-302 AND 
NAVY PROCUREMENT DIRECTIVE 3-002.1 


THURSDAY, JUNE 14, 1956 


Houser or REPRESENTATIVES, 
CoMMITTEE ON ARMED SERVICES, 
SUBCOMMITTEE FOR SPECIAL INVESTIGATIONS, 
Washington, D.C. 

The subcommittee met at 10 a. m., Hon. F. Edward Hébert (chair- 
man of the subcommittee) presiding, with the following members 
present: Mr. Hess, Mr. Gavin, Mr. Bates, and Mr. Nelson. 

Mr. Heépert. The committee will come to order. 

The Chair has a very short statement to make in connection with 
the hearing this morning. 

We have two matters for consideration this morning concerning 
portions of the Armed Services Procurement Regulations. First, we 
will consider section 1-605, suspension of bidders under “suspicion 
of fraud,” particularly restrictions during period of suspension. The 
restrictions that we are concerned with are contained in 1-605.3, sub- 
sections (a) and (ce). 

The second matter we will consider is section 2-302 of the ASPR 
and departmental implementation thereto in the following phases : 

1. The adequacy and uniformity of procedure in determining delay. 

2. Contracting officers compliance with the following portion of 
this section— 
otherwise late bids * * * be held unopened until the time of award and then 
returned to the bidder, unless other disposition is requested or agreed to by the 
bidder. 

We have witnesses from the Department of Defense, the Depart- 
ments of the Army, Navy, and Air Force, and the General Accounting 
Office. 

Mr. Courtney, will you proceed ? 

Mr. Courtney. Mr. Chairman, the first order of business has to do 
with the matter of suspension under “suspicion of fraud.” 

I would like Mr. Kuhn to make a statement on that. He has ex- 
amined into it. We have some tabulations here of the actual records 
from the departments on the disposition of cases involving so-called 
suspicion of fraud. 

So Mr. Kuhn will take over at this point. 

We will later introduce the records of performance, indicating the 
importance, we think, of some better procedures than are presently in 
existence. 

Mr. Hépert. As I understand it, Mr. Courtney, Mr. Kuhn has 
cases ? sl 
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Mr. Courrnry. We have actual cases. We have a tabulation of 
all cases in the last 2 years, and their disposition. 

Mr. Héserr. Is that what Mr. Kuhn is proposing to do? 

Mr. Courtney. Yes. 

Mr. Héserr. I think before he does that, for the benefit of the com- 
mittee, that the entire matter be brought into focus at this time, and 
that is the policy of the Department in connection with “suspicion of 
fraud.” 

Mr. Courtney. That is what Mr. Kuhn proposes to do. 

Mr. Hésert. He will outline exactly what the policy is? 

Mr. Kunn. What I will do is point out the pertinent sections of 
tlre Armed Service Procurement Regulations and the implementation 
thereof by the various departments and show the practical application 
of these sections in that case, and then summarize what the result of 
that application is. 

Mr. Héserr. That will all be in your statement to the committee? 

Mr. Kunn. That is right. 

Mr. Héperr. And that will focus up for attention the fact that an 
individual contractor who is placed under “suspicion of fraud” is not 
notified he is under “suspicion of fraud”; he is allowed to bid on con- 
tracts; his bid is not considered; he is not informed why it is not 
considered, neither is he told the charges against him. In other words, 
he is in a defenseless position ? 

Mr. Courtney. That is right. And the record shows that disposi- 
tion of these cases extends over 2 years and sometimes longer before 
there is any definitive disposition of any kind, either exoneration or 
prosecution, and very few prosecutions, I might add, during which 
time, of course, a person can continue to bid at his own expense without 
ever knowing that his bid will never be considered. 

Mr. Nextson. Might I say, Mr. Chairman, in some cases that have 
come to my cognizance, not only the contractor is not furnished with 
the charges against him, he does not have a hearing and he can be 
subpenaed without right of appeal to the Comptroller General. 

Mr. Courtney. Well, that occurs after what we are going to talk 
about this morning, the suspension by the Comptroller General. 

Mr. Héperr. Obviously, it is one of the most highhanded and un- 
fair practices that has come to the attention of the committee. That 
is the reason why I wanted to get right to the meat of it as soon as we 
start. 

Mr. Courtney. While we are on that point and before we leave it, 
the regulations provide that not only does he not know that there are 
charges of fraud against him but any person in the Department is for- 
bidden to talk with him. If he makes any inquiry, he is referred to 
some assistant, in the case of the Army, to the Judge Advocate’s office 
or some other person in the Secretary’s office, who gives him some sort 
of answer. 

That extends, Mr. Nelson, in the cases we have here, as much as 
2 vears. 

Mr. Héperr. It is almost inconceivable that such a condition could 
exist in an agency of the Government which is supposed to be a 
democratic form of government. 
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Mr. Courtney. The question is not the defense of fraud, Mr. Chair- 
man. The question is the right to be confronted with your accusers 
and to know the charges that are against you. 

Mr. Heserr. All right, Mr. Kuhn. 

Mr. Kunn. The pertinent sections of the regulations that I am 
going to point out you have discussed generally, but I will read 
them br iefly. 

They are contained in the appendix of those hearings on your desk, 
on page 206. 

Mr. Courtney. Read them so we will know. 

Mr. Kunun. Under section 1-605, “Suspension of bidders,” Armed 
Services Procurement Regulations. 

I quote: 

Suspension of a contractor or a bidder is a drastic action which must be based 
upon adequate evidence rather than mere accusation. 

That is the pertinent part. 

Under section 1-605.1, causes and conditions under which depart- 
ments may suspend contractors. I am quoting from section 1-605.1: 

The Secretary of a Department or his authorized representative may in the 
interest of the Government suspend a firm or individual suspected of having 


committed fraud or a criminal offense as an incident to obtaining, attempting 
to obtain, or in the performance of a contract. 


Under section 1-605.3, I quote: 


RESTRICTIONS DURING PERIOD OF SUSPENSION 
During the period of suspension of a firm or individual, the following policies 
and procedures shall be applicable. 
Subsection (a). Bids and proposals will not be solicited from suspended con- 
tractors. However, if received, bids and proposals will be considered and 
awards of contracts may be made te suspended contractors when it is deter- 


mined to be in the interest of the Government by the Secretary of a Depart- 
ment or his authorized representative. 

Quoting further: 

Subsection (c). All inquiries concerning suspended contractors will be re- 
ferred to the Secretary of the Department concerned or his authorized representa- 
tive for appropriate action. A suspended contractor will not be informed of the 
prohibitions effected against him under this paragraph except as directed by the 
Secretary. 

Mr. Hénert. Is that also a quote from the regulations? 

Mr. Kunn. That is a quote from the Armed Services Procurement 
Regulations. 

The implementation by the three services to the Armed Services 
Procurement Regulations is substantially the same as that regulation. 

Mr. Courtney. That is, the language you have just quoted is sub- 
stantially reproduced and reaffirmed and reiterated in the three sep- 
arate services’ regulations, instructions or directives or whatever they 
are called ? 

Mr. Kuun. That is correct. 

I don’t think that we have to go into the implementations, in view 
of that. 

Mr. Courrney. All right. 

Mr. Kun. We had an opportunity in the hearing, in this subecom- 
mittee, in the 83d Congress, to see how this regulation is applied. 

Mr. Courtney. The - practical application, Mr. Chairman, is in the 
testimony before ‘this subcommittee in the 83d Congress. 
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The question was, in that instance, how the charge of “suspicion of 
fraud” was arrived at; on what it was based ; how it was implemented, 
and what the position of the bidder was during the period when a 
charge of a “suspicion of fraud” was held over him. 

While we cite this instance, we do it only because, Mr. Chairman, 
it is a part of the printed records of this committee and is specific. 

There are, however, as you know and as the members all know, 
numerous cases where the detail has not been gone into. 

In this particular case, the question was the timing of a letter, the 
timing of a departure of a letter upon which a bid was to be deter- 
mined. 

Initially, a witness testified, or certified that a letter had been 
dropped at 1 o'clock and later retracted his statement upon interven- 
tion by department authorities. 

At that point a district engineer of the United States certified a 
“suspicion of fraud” case, and I quote from the certification : 

I am going to quote from page 41 of the hearings on contract Eng. 
No. 08-123-54—-18, held on February 17, 18 and March 1. 

This particular hearing was March 1, 1954. 

The oflicer certified—and by the way, I do not argue that he was not 
within his rights under the regulations as they existed in making this 
certification—that if the signed statement retracting, by the same wit- 
ness of his previous statement, was true—and the officer does not make 
a determination that it was true or false, but if the second of the two 
statements is true, said this official, then the person who dropped the 
bid—and the person who dropped the bid was not the witness who 
retracted his statement but someone else—would be guilty of fraud. 
Wherefor, a “suspicion of fraud” charge was entered. And it was 
entered on December 16, 1953, nearly a year or several months before 
we became interested in it. 

The question was whether or not, asked by this committee, the 
firm—not the witness who retracted the statement—but the firm that 
had dropped the bid, a corporation, knew of the charges pending 
against them, and what their position was with respect to bidding. 

The testimony was that they had been accustomed to bid in the 
New Orleans district and were reputable contractors so far as that 
district engineer was concerned. 

The question was asked of the Assistant Chief of Engineers whether 
or not the company had been advised that it was under charge of 
“suspicion of fraud.” That question was: 

Mr. CourTNEY. Did it occur to you General, and did you afford United Enter- 
prises any opportunity of meeting the charges that were placed against them? 

General TULLEY. There are no charges being placed against them. 

Mr. Courtney. Well, did you give them any opportunity of meeting the change 
in the statement of Mr. Haskins if there is reason for changing it, for meeting it? 
That is upon which you had to make this decision? 

General TULLEY. No; I gave no opportunity. 

Mr. Chairman, that is page 58. 

Then I go over to page 106 of the same hearings, dated March 1, 
1954, and I quote from counsel for the Corps of Engineers, E. Man- 
ning Seltzer. 
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Mr. SELTzER.— 
In explanation of what occurred— 


That where there is any evidence brought to the attention of the contracting 
officer or of the officials, Government employees which gives indication of “sus- 
picion of fraud,’ then certain procedures are required to be followed, to wit: 
That certain reports be made out by the contracting officer and that a compila- 
tion of the evidence upon which the contracting officer bases his opinion and the 
matter be processed to the Secretary of the Army, attention of the Judge Advo- 
cate General, through channels, for transmittal to the Department of Justice, 
where these cases ultimately are studied and evaluated, to determine whether 
or not there is adequate evidence to sustain a case of fraud or whether there 
isn’t. In the latter event, the whole action would be dismissed. 

In the former event, it would probably be pursued further. 

Mr. CouRTNEY. Now- 

Mr. SELTzER. But it is not for the contracting officer to make any decision, 
other than, if he thinks, whether he is right or wrong, if he thinks the evidence 
is there, or a prima facie case has been made, he has to do this, and he is not per- 
mitted to talk to the contractors or whoever may be involved. 

Mr. CourtTNEY. That is, in other words, under the procedures of your Depart- 
ment, if, on any evidence which he receives, a district engineer suspects fraud and 
so states, that from that time forward he is forbidden to talk to any person so 
charged to ascertain the truth or falsity of any charge made against such an 
individual; is that right? 

Mr. Se.rzer. That is right, Mr. Courtney. 

Mr. Courtney. And that, having done that, having once declared that he 
suspected fraud, regardless of the evidence, and during the pendency of these 
procedures, from the time this letter was issued in January by the district en- 
zineer until it’s finally resolved in the Department of Justice, or wherever it 
ultimately gets—— 

Mr. Se.tTzer. Yes. 

Mr. Courtney. That contractor under charges about which he knows nothing 
and as to which a district engineer or any representative of the Corps of En- 
gineers is forbidden to talk to him, that he may not bid or be considered as a 
bidder on any Government work; is that correct? 

Mr. Se_rzer. No; that is not correct. 

Mr. CourTNEY. Well, what is the fact? 

Mr. Se.rzer. There is no rule that I am aware of that he can’t bid. 

Mr. CourtTNEY. Well, could he be considered as a bidder? 

Mr. Ser_rzer. I don’t believe that under those circumstances—if he bid, I 
don’t believe under the circumstances that his bid would be considered. 

Mr. CourTNEY. Well, what is the fact now. These people haye—— 

Mr. Sevrzer. I think that is what you are really driving at. 

Mr. Courtney. Yes, sir. 

Mr. Se_rzer. Yes. In my opinion, his bid could not be considered, if he was 
under that suspicion. 

Mr. CourtneY. So that the minute a suspicion is aroused in the mind of any 
district engineer, under your departmental procedures, the person suspected 
is forever barred? 

Mr. Sevrzer. No. 

Mr. CourTNEY. Wait a minute. Until the thing is finally resolved at the last 
signpost and he is exculpated or exonerated, and during that period he is not 
considered as a qualified bidder by the United States engineers; is that right? 

Mr. Se_tzer. He is not barred. Heis perfectly free to bid—— 

Mr. CourtTNeEY. Well, of course, but it would be a perfectly stupid thing to 
bid without being considered. 

Mr. Se_rzer. I agree with you the result that is reached is tantamount to—— 

Mr. H&sert. Blacklisting. 

Mr. SeLrzErR. Tantamount to being, not blacklisted, because that does carry 
implications—— 

Mr. HésertT. Don’t let’s go into it. 

Mr. Seirzer. Beyond that. At least, his bid, in my opinion, would not receive 
any consideration so long as that is on the records. 

Mr. Courtney. So he is blacklisted without knowing the charge against him 
or the nature of the evidence against him, and with no opportunity of being con- 
sidered or being talked to by a representative of the engineers; is that right? 
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Mr. SELTzER. Well, he has the opportunity of talking to anybody in the Depart- 
ment that he wants to. He can go to the Secretary of the Army and say, “Why 
wasn’t my bid considered?” He can go to anybody 


I won’t pursue it any further, Mr. Chairman. The last is from 
page 107. 

But the nub of the whole thing, as was pointed out and admitted 
by the witness, is that during the pendency of this “suspicion of fraud” 
charge for as much as 2 years a bidder may be allowed to remain on 
such a list, with no resolution of his controversy and no knowledge 
of his controversy, and expend money and the departments receive 
these bids. 

Now, the question is whether or not that is the kind of procedure 
that is in accordance with our system of government. 

Mr. Kuun. The regulations further state—and I will quote from 
section 1-605.2: Period of suspension : 





All suspensions shall be for a temporary period pending the completion of 
investigation and such legal proceedings as may ensue. 

We have solicited from the three services a tabulation, omitting the 
names of individuals and firms, showing the time the charge was placed 
against them when they were placed on the suspended bidders’ list 
until some ee was made of their case. 

There are photostatic copies of that before you. 

(The information referred to is as follows :) 
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Firms and individuals debarred and suspended by the Department of the Army 
during 1954 and 1986 ; 





Firm or indi- Date of Date prose- Date of de- 
vidual suspension | Date cleared | cuted barment or Remarks 
ineligibility 











| j — 
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Individual D-__....|....- | EES Pe ASS I: ROE <A RE BR Do. 

(RS a” ROR RMR dias. Ba AL RS Sean ies Do. 

Affiliate 2......|....- | EE POETS SR, | RE OA 2 og ee a Do. 

i |) See eS ___ SE SERS SPE Ree sien aaa PR GR ae Do. 

Affiliate 4... ee | SRS Ome ree a ee Scandnistanes oe Do. 

Affiliate 5.._._- a. | SELES aa 5 ee SES DEI Do. 

Affiliate 6......|.....do_....... RE BES EDR IE ssenpidikb cai Do. 

Affiliate 7.....- eae See Ee eS Hi ae: Pa <ea7 a sekenbaerboesl Do. 

Affiliate 8.....- Se ee 1G Siete dleaais ung embeedatind eas See Do. 
ae _ a eee Rae ailment ES RAPES, Do. 
Individual] F.-....].... Me Sa ee ae Se (OEP Do. 

2 Lt See ee en ee ee a oo, es ee ee eS «3 Do 
Individual H-......|....- | SE Se ee See a ETRE aS ED Ths Do. 
| Se Ry. | RE OE ES SS ee a ae canal Do. 
Individual J.......}.... Se ee ES IN ea ec ee saaiagicoe | Do. 
Individual K_.....| Mar. 24,1954 |............... SRE SE ae SE's Do. 
|) Ses po Ay t as ae (eS es 2 Seer es Do. 
Individual M cue NARS, 2S ie. SE haopecshunbnincedcss tee cens Do. 
|) ae Apr. 20,1954 | May 27,1955 |..........--- a 

Individual O-......|.... _ SE: ee SS ae etn! Eines ba Nae aoe 

Individual P_.....|.... | eee ie “USDA ie eae Sei ee 

RRR EEE” “eae ko" ae | er ea ee 
Firm Q ------| May 12, 1954 | Do 
Individual R------ do ’  Wiewaiets whe : : Se he | Do. 
Individual S__-. Aug. 31, 1955 |.._...- - : 4 Do. 
Individual T_---- ..do aE aoe ie | , | Do. 

Firm U .-.---| May 20,1954 |-- : Oct. 18,1954 | Apr. 28, 1955 

Individual V __--- do ; = toh do : Deceased 
Individual W June 8, 1954 = A do | Apr. 28,1955 | 

Firm X : do ; June 1,1954 | July 12,1954 

Individual Y ---- ..do : : a ‘ do pod do 

Affiliate 1_..-- Re Se ---| Aug. 24, 1954 
|. | SSeS June 8, 1954 SRL AACR. June 1, 1954 | July 12,1954 
Individual A-1 — eat 4 * o ee epee 
Firm = l sie line ace EPGTED, SE BERS Fears : do .| do 
Individual C-1__- ca LA ENE) BAe ee = do : 

i aaa oe eee aie aN ae . Pending in Depart- 

| ment of Justice. 

Individual E-1 ...do ne (Ore ae eet ee . oa | 0. 

Firm F-1 , : : ‘ ee : Jan. 25,1954 | June 16,1954 | Other action prior to 
1954, 

Individual G-1_. A ee do Do. 

Firm H-1-. wncict GUO 87, BOGE 1255. 63S. c ae ais = PR eee Pending in Depart- 
ment of Justice. 

ni al Beier ..do ay t Do 

Firm J-1 June 22, 1954 |.....-.- Mar. 9,1955 | Apr. 29, 1955 

Individual K-1__- do Se ST do 

Individual L-1 A | eae ee ie POR? Do 

Affiliate 1 Aug. 17,1954 |_. ae a > Do 
Firm M-1 July 7,1954 Do. 
Individual N-1 __do a : . Do. 

Firm O-1 =. ) enna ae Do 
Individual P-1_- do . ; ; ee as Do 
Firm Q-1 ---| July 9,1954 |! May 3, 1055 |....._-.- = Ses 7 
Individual R-1- Bee Ri ARSE PSS | RAPE BS = ER See Oe 
Firm S-1__...... PO” Se eed ee ee ee ee ARR SORE CARNE ale Do 
Individual T-1___. a ey! OTe i eee Do. 
Affiliate 1 ee FS || PERE ES At 2 Ee Dae Do. 
Affiliate 2.__._|._... do SO Pee Be Oe: ite wide . Do. 
2 Sas, Se EAST TE | he EAST July 19,1954 | July 19,1954 | Other action prior to 
1954. 
Individual V-1_...|_._.___- See, ME TR IP ee — Sees ees do a Do. 
Individual W-1-_-_.|_ Le a a eae Sa es do Do. 
Firm X-1 aC See ee ee ..---. Aug. 2,1954! Aug. 2,1954 Do. 
(a eed BRE aey tee eter ihe Cea)” | ES Oe .do om Do. 
i |S ee Tee ages Caiemiaa ie. lasitie potegees Pending in Depart- 
| ment of justice. 
RS EE) ES eee Be Se ees aed a A err OE Do. 
Individual See, ieee SRE, ES eS Ca SR Pe Cee Do 
ican CY” ROR aeey | Bas BRE a EO aS Ree, Do 
Firm D-2 2 SD eit ae RP ES SR SE Pee Ss Do. 


I ndividual E-2 
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Firms and individuals debarred and suspended by the Department of the Army 





during 1954 and 1955—Continued 
Firm or indi- Date of | Date prose- Date of de- | 
vidual suspension | Date cleared | cuted barment or | Remarks 
ineligibility | 
— Se 5 eS cs Sear Sicgh | Pending in Depart- 
SE ie NR Soc nk bnctanmndccdcnwanlecmasineses SEEN Rae Che ment of Justice. 
art- Affiliate 2. --..|--.-- WOE Sapa ihbe hea Gicncwettiawanes ee Re cen eee 
oy oe SERS SS See SEE See e ere: Ee mememenir one aa. 
Firm G-2___.....- oo Sh RE SEES RS RESO } Do. 
EGIL VANE SEO sae bx ~ accwcoweneuns|acenss Serena | Feb. 17, 195 Sept. 13,1954 | Other action prior to 
| 1954, 
UNI ne eo ad dnd Ns Ot EE icici onmontid enncwesccassece en wiebiecebeues Affiliate of previously 
é suspended firm, 
PHM... ..ccsce0 OIG, 26,1008 1-5-2225 ee cce Ls iemeer iene ae Re ee Pending in Depart- 
| ment of Justice, 
Individual K-2-_- so Melisa Seacesanitie SEER SEN Cerca ee | bE = Do. 
Affiliate 1__- | Nov. 21, 1955 ee ats Le --| PEE ce Se acendeccal 
iets so. ces) Oct. 18,1084 |....2....-.. ...- Ka nnokaws ; isl Do 
Individual M-2_--/; ee cS Se hare Do. 
Individual N-2- P| EAR } eet nalocan Do. 
Firm O-2 a4 do oe eS Predlaccsks aseeeeos Sacer Do. 
Individual P-2____| do wal | Samal Do. 
Individual Q-2 = ee | } a Do. 
Individual R-2----| do__.- | ‘ | a Sicctan Do. 
Individual S-2.____| do Do. 
Firm T-2 oa Oct. 29, 1954 ates a a Do 
Individual U-2___-_| do : | Do 
Affiliate 1._..._| Dee. 22, 1955 | 
Affiliate 2.-____| do ; : | 
Firm V-2__.. | Nov. 1, 1954 : Seagal .-.| Aug. 2,1955 | Removed after 1955 
Individual W-2 | do Z “ } do 7 To 
Firm X-2..-.- do = jpaat do Do. 
Affiliate 1 | Dee. 21, 1954 ane | do Do 
Affiliate 2 | Apr. 8, 1955 | do d Do. 
Firm Y-2 ..| Nov. 5,1954 | Apr. 19, 1955 | codes 
Individual Z-2___.| do Jan. 18,1955 | Apr. 19,1955 | 
Firm A-3 | Novy. 10, 1954 | -.----| Oct. 24,1955 | Oct. 24, 1955 
Individual B-3__-_-| do 5 do do = 
Firm C-3___- --| Dee. 2, 1954 | ; Do. 
Firm 1-3 do Pending in Depart- 
| ment of Justice. 
Individual E-3 do siete ; Do. 
Individual F-3 Jan. 27,1955 | : ; Do 
Individual G-3 Jan. 27,1955 Do 
Firm H-3 ‘ do ' ‘ . Do 
irt- Individual I-3 do Do 
Firm J-3 do Ie 
Individual K-3 do Do 
to Firm L-3 ‘ Feb. 81955 | Feb. 8.1955 | Other tior r to 
1954 
Individual M-3 do do oO 
irt- Firm P-3 : Feb. 1,1955 | Mar. 4, 1955 Lo 
Individual Q-3___- do do To 
Firm R-3 do do Do 
Individual S-3___- do do Do 
Firm T-3 do do ey 
Individual U-3 do do Do. 
Firm V-3 do do Do 
Individual W-3 2 do do Do 
Firm X-3 , do do Do 
Individual Y-3 do do Do. 
Affiliate 1_..._-- July 27,1955 
Firm Z-3 Feb. 1,1955 | Mar. 4, 1955 Do. 
Individual A-4__- do do Do. 
Firm N-3.......- Feb. 9, 1955 ] Affidavit of previous 
suspended firm. 
Individual O-3_- Feb. 14, 1955 2 Sept. 14,1955 | Unsatisfactory per- 
formance basis. 
to Firm B-4 Mar. 15, 1955 : .-| Pending in Depart- 
ment of Justice. 
Individual C-4 do ; Se aad Do. 
Individual D-4- do : . | vas Do. 
Individual E-4_. do : a : Re ee ae Do. 
Affiliate 1 2 do : pbewteaka 
rt- Affiliate 2 do OSE ey Ca Pee aes | 
Firm F-4__. wont WE: th) ROE fawn 5 Loa Se dees hee Do 
Individual G—___- ..do 4 eee 8 rl Es. Do. 
Firm H-4.._...... Apr. 6,1955 | Nov. 8, 1955 es: es 
Individual] I-4_____|__- do ; ee A SES See Ligh ES eA ae 
oO Cee eS a ee ee Se Per eee 
Individual K-4____|_. ae (SESS. do pd PERE EA NESTS she Si caper 
2 ees eee PA. a 8 | 1) a See oes Pe eine aaa ae 
pna@iviauel Ni-4.. .|.....G0........1..... do 
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during 1954 and 1955 

















Army 


Firm or indi- Date of Date prose- | Date of de- 
vidual suspension | Date cleared | cuted barment or Remarks 
| | ineligibility 
Pirm A.......-....] sie CE ee ee, (le te oe (I SPP PUR ob 
Individual Ee, eee: oe ET i Meee Pending in Depart- 
Affiliate 1...... | Sept. 16, 1954 Ce ae Cee! BES | ment of Justice. 
i), { See | NEEL sitevnndntniinnia dedittecesten cat...” ae } Do 
Individual D__..__|--__- |_ERES S ioe ee ae oer 3 Do. 
Affiliate 1....-_|_-___ EE ELI RE AL RE Aina masads Do. 
Affiliate 2......|..... ee) RN ae (Fe, RIES pases Do. 
EEE Borers sh nat rveriecibvvensnandanxsedidapenacetiietiios cc, Do. 
Affiliate 4__.._. lsoues Oka nidisitnl ocorseseneancodfnedels eee gee oe Do. 
REE Ee cld cnt nninwvlinsiuthiccantongigtiameruioiticc, Ge Do. 
Affiliate 6_..._ ee eee GORGE Rs Bio es ee Eg Do. 
Affiliate 7......]..... SO Bei gees | OS alae ei (ee ae .3 Do. 
Affiliate 8.....- pe nancnah «cha teanabnsacaincasipeceeaseel i.e Do. 
,. | | | Mar. 18, tl a Se Ry | tess Some ree - a Do. 
Individual F______|___. 4 EE EE FR algae Do. 
oT) SS Se ee ER ES SR ae oS SS eS Do. 
Individual H...-..|-.... nS EA Re ET See ee eee Do. 
i | See Bore do ae ES RT ae, el eae | a Do. 
individual J .......}.... ic EE, OF EE LE ET CE SMe. Seas | Do. 
Individual K......| Mar, 24,1954 |..........____. Mites: aabicaladhaite 3 } Do. 
 . ) Sees Spe 9 S Set oc Oe! See Giaer es Do. 
Individual M aad Ahh Ae ae eee) A ees erin aoa Do. 
oy. es Apr. “20, 1954 | M ay 27, VS Rae aia eae, ae 
Individual O__.--_|_._. TS Ea 1 aS Seen fapameemte tue ae 
Individual P__....|_._. ae Ces. “SES Sea SE EES 
Affiliate 1......|.... do ny Mea). cc 
Firm Q Me May 12, 195 Do 
Individual R_____- do 4 Ae eee ; : Do. 
Individual S__- Aug. 31,1955 |_. by EE Do 
Individual T-.-- ao SESS eae | | Do. 
Firm U ound J Ge ye ree Oct. 18,1954 | Apr. 28,1955 
Individual V do : do aS Deceased, 
Individual W June 8, 1954 do | Apr. 28, 1955 | 
Firm X = do June 1,1954 | July 12,1954 
Individual Y ..do_. _.do z+ do | 
Affiliate 1 ae ...| Aug. 24, 1954 
2 ea June 8, 1954 June 1, 1954 July 12,1954 
Individual A-1__ ts.” ARE, Se SRR Fs ke do Cape 
Firm B-1 oe. Soe ers a ds do aa do 
Individual C-1_ ae BES e C6eee: = .-.do 
Firm D-1 de eh Se nS Rana Se Eee ‘ Pending in Depart- 
| ment of Justice. 
Individual E-1- ..do a Pe | 0. 
Firm F-1 Jan. 25,1954 | June 16,1954 | Other action prior to 
| 1954. 
Individual G-1_. do do | Do. 
Firm H-1- i eM een: peaminee: ee Ey Pending in Depart- 
| ment of Justice. 
Individual I-1__-_-- ..do — _ do. 
Firm J-1 : June 22, 1954 Mar. 9,1955 | Apr. 29, 1955 
Individual K- 1. és... ‘ do do 
Individual L ek ee BRE Se ES ee és Do. 
Affiliate 1. Aug. 17,1954 ee ear oe Do 
Firm M-1 ‘ July 7,1954 GeteeoieKan SRE aA ee a Do. 
Individual N-1 do Do. 
Firm O-1 _ Os ES eae Do. 
Individual P-1 do * Lae Do 
Firm O-1..........; July 9,1954! May 3,1955 PEALE, A 
Individual R-1_-...|_____ ees do » Ween ‘ FE 2 
| tl ees Se ___ SS GREP Eee: ES a | SS ee Do. 
nv. a. bie BEES RRO GS ECS Ea RRIE Ketamine: Do. 
Affiliate 1_ ESS) SER AOR TS (CCT Reis Cian ie Ree Do. 
Affiliate 2.__._!_.._. REG Pe i a PIA Do. 
tg, Raa + Fee July 19,1954 | July 19,1954 | Other action prior to 
1954. 
ke ie I Teer! (Ee See eee a ee a Do. 
a, a. i rr BRIS laa do eek ..do Do. 
to Se SRE Hees Aug. 2,1954 | Aug. 2 1954 Do. 
| eo, ae Re Ferre ee Pas RSS lie do. Do. 
i 4. S ee ce |] eR oes ee Equa poe Pending in Depart- 
| | ment of justice. 
Individual A-2____|____. |S EE ES Se ES, | ERR PR ON Do. 
ee a ee RS ee. EEE Ae Sa eee RR Do. 
wan (5-3... ec Ee Rn a ee ee eee ae Do 
Firm D-2 | ee er Cereal emer sc . Do. 
¥ edividuel 2 ee Bae Co te en en eee [hn ee: Aer nerae Do 
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Firms and individuals debarred and suspended by the Department of the Army 
during 1954 and 1955—Continued 











Firm or indi- Date of | Date prose- Date of de- | 
vidual suspension Date cleared | cuted barment or | Remarks 
ineligibility 
bite ‘ ee | ee ~ 
SR 8) Re AO ow sce cocci |wavanncmavwnnedfeavasccnouewecl Pending in Depart- 
Affiliate 1 NE leriel adh ehsinicaaiahiGh tansbdaceatsined=camancaiiammel ment of Justice, 
Affiliate 2._...j-..-. ee, CS eee Se een mn rs 
Affiliates... _../..... ee Sa eee Ueeen Se ee ees) (abe meee ee A } 
Firm -$: .....-... Bo See Se ra PAA SIRE: EN | Do. 
Ineividuel B-d.o. |. ccecsescuecs- rae ee Feb. 17, 1954 Sept. 13,1954 | Other action prior to 
1954. 
Firm $2... 2....20-) Sept. 16, 1006: |....2- 55-2200 Re ae ae ae epee Affiliate of previously 
| suspended firm, _ 
™s e | ° 
Pint SO: 5. ccntscs co eS ee eee ES eee cn ee | Pending in Depart- 
| ment of Justice. 
Individual K-2__- | ee = . pateamen Do. 
Affiliate 1_.__- | ees Se ee Se eee: 
ivi 2 toeek Oct. TS TUNE te echo... c ese sf Do. 
Individual M-2 | a ihinesteee a Ee Do. 
Individual N-2 do [A ep nal Do. 
Firm O-2- a4 do waren - Subawatal Do. 
Individual P-2_-___| do | al ae Seat Do. 
Individual Q-2. do | _| ei Do. 
Individual R-2 | do } ey _| ee Do. 
Individual S-2_____| do | | Do. 
Firm T-2 Si Oct. 29, 1954 Do. 
Individual U-2____} do | } Do. 
Affiliate 1....--| Dec. 22, 1956 | | 
Affiliate 2.___- | do 
Firm V-2___. .-| Nov. 1,1954 aml |} Aug. 2,1955 | Removed after 
Individual W-2___.| do on | do Do 
Firm X-2......-<--] do Si ee do Do. 
Affiliate 1 | Dee. 21, 195 | do Do 
Affiliate 2 | Apr. 8, 1955 | do Do 
Firm Y-2 | Nov. 5,1954 | Apr. 19,1955 | ss 
Individual Z-2---_-| do ; Jan. 18,1955 | Apr. 19, 1955 
Firm A-3 a Nov. 10, 1954 | Oct. 24,1955 | Oct. 24,1955 
Individual B-3__--| do do do 
Firm C-3_... --| Dec. 2,1954 Do. 
Firm D-3-_._..----] do Pending in Depart- 
| ment of Justice. 
Individual E-3____| do Do. 
Individual F-3_- Jan. 27,1955 | Do 
Individual G-3 Jan. 27,1955 | Do 
Firm H-3 do Do. 
Individual I-3 do Jo 
Firm J-3... do Do 
Individual K-3 do Do 
Firm L-3 Feb. 8,1955 | Feb. 8,1955 | Other actior 
1954 
Individual M-3 do do oO 
Firm P-3 Feb. 1,1955 | Mar. 4,1955 Lo 
Individual Q-3- do do Do 
Firm R-3 do do Do 
Individual S-3 do do Do. 
Firm T-3 do do ey 
Individual U-3 do lo Do. 
Firm V-3 do do To. 
Individual W-3 do _do Do 
Firm X-3_-_- do do Do. 
Individual Y-3 do do Do. 
Affiliate 1_...._- July 27, 1955 
Firm Z-3 Feb. 1,1955 | Mar. 4, 1955 Do. 
Individual A-4__- do do Do. 
Firm N-3.....-.--| Feb. 9, 1955 Affidavit of previous 
suspended firm. 
Individual O-3_- Feb. 14, 1955 Sept. 14,1955 | Unsatisfactory per- 
formance basis. 
Firm B+ Mar. 15, 1955 Pending in Depart- 
| ment of Justice. 
Individual C-+4 do ae Do. 
Individual D-4_ do... ae Do. 
Individual E-__ do _ eter Do. 
Affiliate 1____ do * é PS Eee ne 
Affiliate 2 i‘ "oe ee ae ee a scale ct 
Firm F-4_.. son} Soe. O28 i.... - aaee REE inteaecs whemeaensek Do. 
Individual G-___- ..do de ee See ad Do. 
yo | ae Apr 6,1955 | Nov. 8, 1955 a a ee 
Individual I-4_____)__- do ee ae SSS Re Hae aie oe, Fat SOE E ata ee 
i CS Ea Ree Be eee ron Pees 
inaivicual E-4.....|......00.....2..|..<.. thy | ieee a eae SPR, Chie Se eliie Be 
gp SSS Eee ee ee Nov. 15, 1955 


Individual M-4_..'____.do do 
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Firms and individuals debarred and suspended by the Department of the Army 
during 1954 and 1955—Continued 


Firm or indi- Date of Date prose- Date of de- 
vidual suspension Date cleared cuted barment or Remarks 
ineligibility 


Firm N-4 ee) eS: eee Le ee aR Rs ee Pending in Depart- 
ment of Justice. 

Individual O-4__._ .....do Sn, Se eee. See ee Do. 

Firm P-4 : Se BEES, HIE SES pee ; } oe <i Do. 

Individual Q- 4__-- do EELS, RAEN ee , ; Do. 

Firm R-4 Se LS Se nad ae ae ; Do. 

Individual S-+4 do Ae Ee Ss Sete : ; Do. 

Firm T-4 : June 23, 1955 = SALVA ae sesh ; ie Removed after 1955. 

Individual U-4_- do — Do. 

Firm V-4 .....| June 29, 1955 See , oe cote Affidavit of préviou 
suspended individ- 
ual. 

Firm W-4___- Jaly 7, 1055 |..-..... : : Pending in Depart- 
ment of Justice. 

Firm X-4 July 6.1955 | Aug. 19,1955 

Individual Y-4 do : do oe iis = : 

Firm Z~4 Aug. 9, 1955 é - . ‘ Do. 

Individual A-5 do : : - : Do. 

Firm B-5 do Do. 

Firm C-5 ' ; Oct. 22,1954 | Sept. 1,1955 Other action prior t 
1954 

Individual D-5 do do Do. 

Firm E-5 do do Do. 

Individual F-5 do do Do 

Firm G-5 Sept. 6, 1955 Pending in Depart 
ment of Justice 

Individual H-5__- do Do. 

Firm I-5 Oct. 20, 1955 Pending in Depart 
ment of Justice. 

Individual J-—5 do Do 

Firm K-5 do Do 

Individual L-5 do Do 

Firm M-5 Nov R. 1955 No 8.1955 | Other action prior to 
1954 

Individual N-4 do do Do 

Firm O-5-_-.- Dec. 2,1955 Dee. 19,1955 Pending in Depart 
nent of Justic 

Individual P-4 do ® ey 

Individual Q-5 do : : Do 


Mr. Courtney. Mr. Chairman, we would like to introduce those 
into the record. 

I have first here a photostat of 7 pages from the Department of the 
Army during the periods 1954 and 1955. 

As Mr. Kuhn has explained, we did not want to inquire into the 
names of any individual firms. So the cases are identified either by 
number or by letter, giving the date of suspension and the disposi- 
tion of the charges. 

If you will refer to the first page, Mr. Chairman 

Mr. Heéperr. In other words, Mr. Courtney, these lists here, with 
out identifying the firms, indicate the number of individual firms who 
are now under “suspicion of fraud’? 

Mr. Courtney. Who were charged with “suspicion of fraud” under 
the regulations which we have just pointed out, commencing in 1954. 

Mr. Heéperr. Yes. 

Mr. Courrney. And the question has to do with the disposition 
of them, this being 2 years later. 

Mr. He&rerr. I note everything is pending except one fellow, who 
took care of it by dying. 

Have you a tabulation, in number, how many are pending and 
how many have been disposed of ? 

Mr. Kuun. We will make that tabulation. 

Mr. Héserr. Numerically, for the record ? 
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Mr. Kuun. Yes, sir. 


TABULATION 


Navy (March 16, 1954-September 26, 1955): 11 cases involving 8 firms, 7 
individuals. 


Disposition 
Cases pending a EAS = hist eect o oo 6 
Indictments__....._. aed = ican ich . = 4 
Poe ee a ee ee ae - gia - 
Cases not prosecuted____________-- 7 ee a re ie 3 
CreRr ences = =e see mec 4 


Army (March 8, 1954-December 19, 1955) : 56 cases involving 68 firms, 79 indi- 
viduals, and 25 affiliates. 


Disposition 
Cases pending____ Ee ee ee eee ee Sa a 90 
EE al AE ST ry ; cere abies Bed : 42 
Acquittals ‘ss eae Fae ‘s : SSS, oS hada oa Di ele ees | 
Cases not prosecuted ees : SSE ee een Ae ae Se ee sce AOD 
TN ts csr Siac Suezeagateiers dis nce Shan eee 16 
Vo Sa EEE OE =e ros oe: 


Air Force (September 24, 1954-December 16, 1955): 27 cases involving 3 
firms, 88 individuals. 


Disposition 


Cases pending__ 
Prosecuted_ 
Acquitted 

Not prosecuted : Fan Ba “s : a 
Cleared___ ie ena a oe : _ ae: 12 
Guilty 


0) 


Show wh 


Mr. Courtney. If you will note, Mr. Chairman, there are only 
about six cases that were removed during 1955. 

Mr. Hess. Mr. Courtney, if I may ask: As I understand these 
individuals or firms have no knowledge that they have been placed 
on this list 

Mr. Courtney. If the regulations are followed, which we have just 
read, they have no knowledge of the existence of this suspension. 

Mr. Huss. They have no way of finding out ? 

Mr. Courrnry. And they do not know what the suspension is for, 
if the regulations are followed, and they may continue to bid if the 
regulations are followed. 

Mr. Héserr. And even if they have a suspicion that they are under 
suspicion and make inquiry—— 

Mr. Courtney. Everyone in the Department is forbidden to talk 
to them. 

Mr. Hénert. Forbidden to talk to them. 

Mr. Courtney. Except the Assistant Secretary of something or 
other. 

Mr. Chairman, I have a similar tabulation for the Department of 
the Air Force, which, because in the nature of things, the number of 
contracts entered into with the Air Force, of course, are much less 
numerically than those in the Department of the Army, and therefore 
the number would be expected to be less. 

Now, there is a difference, if you will note, in the number of cases 
that received some disposition in the same period where the Air 
Force was involved. However, the same principle obtains. 


7T9140— 56 o 
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I also have a tabulation, Mr. Chairman, for the Department of the 
Navy, which is a single sheet, for the periods 1954 to 1955. 
Not because it is the last one but because it is all in one sheet, it is 
interesting to note the dispositions of these cases. 
The first one was acquitted. 
The second one: 
The United States attorney declined prosecution, 
The third one: 
Two years old; FBI still investigating. 
The fourth one: 
United States attorney declined prosecution. 
The fifth one: 
Firm and individuals found not guilty. 
The sixth one: 
United States attorney— 
Mr. Hess. Just a minute, before you go on. 
I note there it says: 
Action is being taken to remove suspension. 
Mr. Courrnry. Yes, sir. That is 2-16-56. That is February 16, 
1956, after the acquittal had oecurred, action is being taken to remove 


them. 
Mr. Hess. How long does it take to remove the suspension? That 


should be automatic, should it not ? 

Mr. Courtney. I will have to ask the Department about that. 

I go down to the sixth one: 

United States attorney declined prosecution. 

The seventh one: 

FBI still investigating. 

soi? Lots ; 

The eighth one: 

Individual indicted ; still under investigation. 

The ninth one: 

Still under investigation. 

The 10th one: 

Awaiting final decision by Criminal Division, Department of Justice. 

The 11th one: 

Individual is president and controlling owner of firms Gand H, They are the 
ones that were listed above. And the FBI is still investigating. 
That is the record from 1954 through 1955, Mr. Chairman, with the 
disposition of the cases. 

Mr. Kuuwn. Further in the regulations as to limitations of the 
application of this regulation, it states, and I quote: This is from 
section 1—606: 
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No firm or individuals will be listed on the consolidated list for causes or 
under conditions other than those set forth in this part 6. 

Now, we will go back in the regulations to 1-109 

Mr. Courtney. That is a separate section and has nothing to do 
with the section 1-606 from which you just read. 

Mr. Kuun. Part 6. 

Mr. Courtney. A different part of the regulations, and it is known 
as deviations. 

Mr. Kuun. From this regulation. 

Mr. Courtney. So after being solemnly sworn to follow the regula- 
tions with respect to charges of “suspicion of fraud,” which you have 
just gone through, we have another section dealing with a provision 
whereby a deviation may occur. 

Mr. Kun. I will quote from that section. 

Mr. Courtney. Give the number of the section. 

Mr. Kuun. That is 1-109: Deviations from this regulation and 
Department of Defense publications governing procurement. 





Deviations from the requirements of this regulation and Department of De- 
fense publications governing procurement shall be made as follows: 

1-109.1. Individual case deviations: Deviations from the requirement of this 
regulation and Department of Defense publications governing procurement may 
be authorized in accordance with procedures prescribed by each respective de- 
partment in individual cases where special circumstances justify the deviation. 
A report of any such deviation shall be furnished to the other military depart- 
ments and the Assistant Secretary of Defense, Supply and Logistics. 

Then there is another section, 1-109.2: Blanket or class deviations, 
which is substantially the same, but the first two are blanket or class. 

So when the departments outline the limitations of section 6 and 
confine them to the areas of fraud or criminal conduct in attempting 
to obtain a contract or in obtaining a contract or in the performance 
of a contract and so state in section 1-606 this is the limitation and 
extent of this section, and then if you go back further in the regula- 
tions to 1-109, you will find that there are deviations from that and 
they could suspend them in an individual case for anything that the 
Secretary deemed applicable in the circumstances. 

Mr. Heésert. And still not notify them? 

Mr. Courtney. Still not notify them. 

Mr. Héserr. Suppose we hear from the Department of Defense. 

Mr. Courtney. Mr. Chairman, we have asked the departments to 
discuss this subject and its implementation, and the Comptroller Gen- 
eral’s Department is here, Mr. Edwin L. Fisher, the general counsel, 
and his assistants, who have gone over this matter with us. 

I think the Department of Defense probably should be the first. 

Mr. Courtney. Will you gentlemen come forward? General 
Ghormley, you are going to be first ? 

General Guormury. [ have in the prepared statement the coverage 
on the late bids and the suspension. 

Mr. Courrney. Let us take the suspension first and then we will get 
into late bids. 

Mr. Hésert. Confine yourselves to “suspicion of fraud.” 

General, will you please identify yourself to the reporter ? 
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TESTIMONY OF BRIG. GEN. WILLIAM K. GHORMLEY, STAFF DIREC- 
TOR FOR PURCHASING AND CONTRACTING POLICIES, OFFICE OF 
THE ASSISTANT SECRETARY OF DEFENSE, SUPPLY AND 
LOGISTICS; AND JAMES NASH, OFFICE OF THE SECRETARY OF 
DEFENSE, SUPPLY AND LOGISTICS 


General Guormiey. I am Brig. Gen. William K. Ghormley, Staff 
Director for Purchasing and Contracting Policies, Office of the As- 
sistant Secretary of Defense for Supply and Logistics. 

Mr. Courtney. And you are speaking for the Department, address- 
ing yourself to the question of departmental regulations relating to 
“suspicion of fraud” cases? 

General GuorMuiry. That is right, sir, suspension of bidders. 

Mr. Courtney. Will you address yourself to that point, please ? 

General Guormiey. Mr. Chairman, I am here today to discuss with 
your subcommittee the policies and procedures of the Department of 
Defense in handling late bids under formally advertised procure- 
ments and in suspending a bidder suspected of having committed a 
fraud or a criminal offense in connection with a Department of De- 
fense procurement. I have with me representatives from the military 
departments to answer any questions which may involve their par- 
ticular department, including the recent Comptroller General deci- 
sions in which this subcommittee has stated its interest. 

The Armed Services Procurement Regulations provides that the 
Secretary of a military department or his authorized representative 
may suspend a firm or individual suspected of having committed a 
fraud or criminal offense as an incident to obtaining, attempting to 
obtain, or in the performance of a contract. 

It is provided that all suspension shall be for a temporary period 
pending the completion of an investigation and such legal proceedings 
as may ensue. 

Upon completion of such investigation or proceedings the suspen- 
sion is either removed or the bidder is placed on the debarred bidders 
list in accordance with procedures elsewhere prescribed in the reg- 
ulations. 

During the period of suspension, bids are not solicited from the 
suspended firm or individual. However, should a bid be received, 
the regulations provide that an award may be made to the suspended 
firm or individual when it is determined to be in the interest of the 
Government by the Secretary of the military department concerned 
or his authorized representative. 

Mr. Courtney. Are you referring to the provision for deviation, 
General # 

General GuorM.ey. No, sir, I am not. 

It is further provided that all inquiries concerning suspended 
bidders are to be referred to the Secretary of the military department 
concerned or his authorized representative for appropriate action, 

The regulation also states that a suspended bidder will not be in- 
formed of his suspension, except as directed by the Secretary or his 
authorized representative. 

It is this latter restriction which I understand the subcommittee 
has a particular interest. 
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Where a contracting officer suspects a fraud or other criminal of- 
fense in connection with a particular procurement under his cog- 
nizance, he is required under the regulations of the military depart- 
ments to refer it to higher authority for appropriate action. 

If it is decided by the military department that there is justification 
for the referral of the matter to the Department of Justice, the matter 
is so referred. It is considered inappropriate for the contracting of- 
ficer or any subordinate office below the secretarial level of the mili- 
tary department to discuss the matter with the bidder in view of the 
fact that the investigation of the matter has not been completed. 

Should the case be submitted to the Department of Justice for 
action it is felt that any discussions with the bidder should be handled 
by that Department inasmuch as it is responsible for handling such 
matters. 

In this connection, were the contracting officer to inform the bidder 
that he no longer could bid on future procurements, the result would 
be that the bidder would be informed of the investigation prior to its 
completion. Accordingly, the above procedures are considered to be 
the most appropriate action that the military departments could take 
in cases of this nature . 

Mr. Courrney. General, is that the official position of the Depart- 
ment of Defense on this? 

General GuorMLEY. That is the official position of the Department 
of Defense. 

Mr. Héserr. In other words, General, what you mean to say and 
what you do say there is that if a man is under suspicion, he can’t 
even be told he is under suspicion to defend himself. That is what you 
say. 

General GHORMLEY. Yes, sir, that is correct. 

Mr. Heészerrt. It is amazing. 

Mr. Hess. You are getting as bad as Russia. 

Mr. Courtney. General, is it your view that a person under investi- 
gation would not at some time, for example, within the period of 2 
vears, have it brought to his attention that inquiry was made con- 
cerning himself or his business ? 

General Guormtiey. I think that he would know during the period 
of 2 years, I am sure, that he was under investigation. 

Mr. Courrney. Then what purpose does this prohibition against 
telling a man that he is under investigation—what purpose does that 
serve if it comes to his knowledge anyway, except to.lull him into a 
sense of false security and cause him to expend money bidding? 
Merely because you do not solicit the bid does not exclude you from 
accepting the bid, according to your own statement. What purpose 
does this regulation serve under those circumstances except to cause 
the man unnecessary expense and the Government the burden of 
examining a bid which it will not consider ? 

General GHormMLEY. I would consider that the submission of bids is 
a right which every company has and that the fact that the bidder 
is suspected of fraud, or a company is suspected of fraud, is inci- 
dental to his submission of the bid. The determination of whether 
the accusation of fraud is correct is a matter separate and distinct 
from the actual submission of the bid. 

Mr. Courtney. Asa practical matter, while the “suspicion of fraud” 
is under consideration in the Department, his bid is futile from the 
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day he conceives of it, no matter whether it is good, bad, or indif- 
ferent, under your own statement. 

That is what Army counsel says. I don’t know, myself. 

General Guormiry. Well, I think—we probably appreciate the 
opportunty of discussing some of the particular cases which I would 
like to leave to the departments. 

Mr. Courtney. Yes. 

General GuorMuiry. But certainly as the regulation was read a bit 
ago, the bids are considered. 

Mr. Courtnry. They are considered no good. 

General GHorMLey. Well, that is not quite the case, sir. 

Mr. Courtney. I am only quoting, General. 

Mr. Hess. If the Government cannot get it from any other source. 

Greneral GHoRMLEY. I am quoting from the regulation now: 

Bids and proposals will not be solicited from suspended contractors. How- 
ever, if received, bids and proposals will be considered and awards of contracts 
may be made to suspended contractors when it is determined to be in the interest 
of the Government by the Secretary of the Department or his authorized repre- 
sentative. 

Mr. Héperr. Let’s get down to specifics, General. 

Mr. Courrney. Let me ask him this question first : 

General, let us ask this question as a practical matter: If there is 
enough evidence in the possession of any contracting officer to charge 
a man with fraud and cause an investigation to be made, tell me, 
General, why, under those circumstances, the Government would con- 
sider doing business under the situation you have just given, with 
that individual ? 

General GHorMLEY. It could be the sole source. It could be the 
urgency of the situation, where you need more than one supplier or 
where you have no other choice. 

Mr. Hézerr. Specifically, to your knowledge, or from the records 
of the Department—has the Government ever given a contract to a 
man under “suspicion of fraud,” who has submitted a bid? 

General GHormLEY. Not to my personal knowledge; no, sir. But 
again, I would like to refer that question to the departments. 

Mr. Hépserr. Well, let’s find out if the Government has ever given 
a bid to an individual under “suspicion of fraud,” and in how many 
instances. 

Mr. Souter. We have in the Air Force. 

Mr. BANNERMAN. I am not aware of any in the Navy. 

Mr. Hépserr. All right, how many times? 

General Guorm.ey. I would like to introduce the spokesmen from 
the Army. 

Mr. Courtney. Let the record show the Department of the Air 
Force has answered by voice and then when we bring them forward, 
Mr. Chairman, they will identify themselves and we can discuss it 
further. And the Department of the Navy by voice. 

Go ahead, please, General. Take the chairman’s question. 

General GHorMLeEy. I am sorry, I didn’t get the question. 

Mr. Héperr. In other words, the system in effect is this: It is a 
reversal of the accepted and basic concept of American justice that 
a man is innocent until proved guilty. 

The Department has reversed that concept and say he is guilty 
until proved innocent. That is what it amounts to; isn’t that correct? 
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General GHorMLEy. I don’t quite view it in that light; no, sir. 

Mr. Heépserr. Well, the man is not even informed of the charges 
against him. He is not even faced by his accuser. He is not given a 
bill of particulars. He is not given any of the protections that the 
American judicial system throws around other individuals. He is 
not assumed to be innocent. He is assumed to be guilty. 

Mr. Hess. He is not given the right of an American citizen to bid 
on the contract. 

Mr. Héperr. Oh, he has the right to bid, but you can say no. 

General Guormtey. I think—I may not be responding specifically 
to the proposition raised by the chairman, but I think the Department 
of Defense considers the suspension of bidders a far more serious ac- 
cusation than some of the cases have led us to conclude. Because in 
the opening statement of the regulations, you don’t suspend a bidder 
just on the whims of a contracting officer. 

Mr. Hésert. No; you don’t suspend him in that language. But in 
effect and to all practic al purposes he is suspended, because his bid 
is not going to be considered, except from your own statement for the 
reasons you set forth, and one of them is the sole source of the project. 

General GuorMLEY. That is right, yes, sir. 

Mr. Hésert. That is right. If you have other sources, then he is 
prejudiced. 

General GuorMLEY. That is right, he is prejudiced again. 

a Hesert. Of course he is. What other conclusion can you come 

: that he is guilty until proved innocent ? 

"Geen al Guormiry. I would like to reiterate the statement in our 
policy, that the suspension of a contractor or bidder is a drastic action. 
It must be based upon adequate evidence, rather than a mere accusa- 
tion. 

Mr. Hépert. Why, certainly it is. Look at the sheaf of papers here 
of individuals in 2 years who are under “suspicion of fraud” and in 
effect they are suspended for 2 years. 

Mr. Courtney. Just take the 11 Navy cases, Mr. Chairman, if you 
will look at the record. There is only a 50-percent batting average. 

General GuHorMLEY. That is probably right; yes, sir. 

Mr. Courtney. On this, in the results: Two acquittals, and in other 
cases the United States attorney declined prosecution. 

General GHORMLEY. Yes, sir. 

Mr. Courtney. Would you consider— this is a hypothetical ques- 
tion—that a proper degree of ‘are had been exercised with that kind of 
a record, invoking drastic provisions of the section relating to “sus- 
pension for fr aud”? 

General Guormuiry. Unless I knew the basis for the suspension, I 
would not be able to say whether it is unreasonable. But consider- 
ing 

Mr. Covurrnry. I am only pointing to the results, General. 

General GuorMLEY. Yes, sir. [I am not particularly alarmed at the 
number, sir, nor at the time involved in taking action on these cases 
because I think it points up that it is a very drastic action and—— 

Mr. Courrney. No; I am not thinking in terms of that, General. 
I am thinking in terms of the quality of evidence which was before the 
Department when it initiated procedures under “suspicion of fraud.” 
In three cases there was not enough for the United States attorney 
to undertake prosecution. 
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General GuormuLry. That is correct. 

Mr. Courtney. That is what the record states. 

There certainly, under ‘those circumstances, must have come to the 
knowledge of the Department some concern with the weakness of 
their position. 

That is a very unusual record, it seems to me, for anyone to be 
confronted with, a 50-percent failure. 

Mr. BANNERMAN. General, on the Navy cases I would be happy to 
talk to them. 

General Guormuey. I think that is a good idea. We have Mr. 
Bannerman, of the Navy, here. 

Mr. Courrnrey. But I am asking you as an official of the Depart- 
ment of Defense. I take it then what you are saying here, in behalf 
of the Department in expressing its official position, is that this is a 
drastic, and you recognize it is a drastic, provision. 

General Guormiry. That is correct. 

Mr. Courrney. And capable of great harm as well as salutary use, 
unless it is properly and carefully administered. And that is about 
your official position on it ? 

General GuorMLeY. That is correct. 

Mr. Courrnry. And that it should only be invoked in the most 
significant cases. 

General GuorMLeY. That is correct. 

Mr. Courtney. Where there is adequate and convincing evidence, 
even though it is ex parte. 

General GuorMLEY. That is correct. 

Mr. Gavin. At that particular point, it is quite evident that the 
individual is not being given the consideration he is entitled to after 
his case has been presented to the Department of Justice. After you 
present the case to the Department of Justice you can’t prosecute 
them, I mean the Department of Defense; it is then up to the Depart- 
ment of Justice. Now, after you present the case to the Department 
of Justice, do you pursue the case with the Department of Justice to 
see that there is rapid action and the case is expedited, or do you just 
leave it there for a year or two or three, until they get around to it, 
— therefore the injustice starts to the individual by not getting his 

‘ase settled and terminated as rapidly as possible ? 

What do you do about it after you turn it over? Do you nie to 
Justice, “Now, this case has been hanging fire here for 6 months, or a 
year, or 2 years; we feel that an injustice is being done the indiv ides ats 
we want some action taken so you can determine just what the sit- 
uation is 7” 

Who is at fault for these dilatory tactics in not pursuing these cases 
after they have been turned over to Justice / 

General GuorMLey. The responsibility of following up on these 
cases with the Department of Justice is the departments themselves, 
and I would like 

Mr. Courtney. Why don’t you do something about it then ? 

General Guormiry. I would like to ask the departments to respond 
to that question, sir. 

Mr. Courrnry. General, a hypothetical question, while we are on 
the subject: 

The burden of the questions has to do with the fact that the person 
under suspicion is permitted to continue going along merrily on his 
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way, not being solicited for bids but being in effect barred from pre- 
senting an effective bid. 

What would you say to a regulation which would authorize the 
contracting officer to advise a prospective bidder, seeking to bid or 
one who had submitted a bid under circumstances in which he was 
suspected of fraud, that there was a suspicion against him which had 
to be resolved, and put him on notice not to spend any more money 
or to take up any more time bidding or seeking to get Government 
business ¢ 

What harm could that do as against the present regulations where 
we are going through the motions without getting results / 

General Guormuey. I think there are many cases in which that 
would jeopardize the carrying out of the justice in the particular case, 
jeopardize investigation. 

Mr. Courtney. Is that your only reason ? 

General GHorMLEY. Yes, sir. 

Mr. Hess. I would like to ask the general a hypothetical question, 
also. 

In a case where the individual, who was the owner together with a 
few other people of a certain corporation, was indicted and the com- 
pany was suspended—— 

General GuorMLEY. Yes. 

Mr. Hess. The individual was indicted, and subsequent to the in- 
dictment, the company was sold, all of the stock in the company was 
sold to other individuals, and the management was entirely new, would 
that company be taken off the suspension list ? 

General GuorMiey. That is a legal question. Mr. Nash, the gen- 
eral counsel—— 

Mr. Nasu. I believe the company, sir, would be taken off the list, 
provided the Department was assured that there was an entirely new 
management of the company. 

Mr. Hess. Oh, yes, 1 understand that. But in the event there is 
entirely new management, the entire block—100 percent—of the stock 
of the corporation is sold to other people and they take over the man- 
agement, the company would then be taken off the suspension list ? 

Mr. Nasu. I believe so. 

Mr. Courtney. Mr. Chairman, we have the representatives of the 
different departments here, addressing themselves to this point. 

We also have for the Comptroller General, Mr. Lyle Fisher, Gen- 
eral Counsel of the General Accounting Office. 

Mr. Netson. Mr. Chairman, could I ask the general a couple of 
questions ¢ 

Mr. Héserr. Mr. Nelson. 

Mr. Netson. Under this procedure, General, it is perfectly possible 
that a contractor could be deprived of his livelihood for at least 2 
years; isn’t that true ? 

General GuorMLeEY. Could: yes, sir. 

Mr. Netson. And he would be deprived of his livelihood on a deter- 
mination of “suspicion of fraud” made by the contracting officer and 
reviewed by the Secretary. 

General GuormMuLey. Yes, sir. The determination is made by the 
Secretary of the Department. 
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Mr. Netson. No trial, no hearing, no anything. It is just the deter- 
mination of the contracting officer, approved by the Secretary of the 
particular Department. 

General Guormuey. That is correct. 

Mr. Netson. And you balance that against a protection of your 
investigations, that an American citizen should be deprived of his 
livelihood for 2 years on evidence like that, just to protect your investi- 
gations. 

General Guormuey. It sounds very bad, the way you have stated 
it, sir-——— 

Mr. Netson. Well, isn’t it true? 

General Guormuey. No, sir. I think experience will show—— 

Mr. Netson. Then, General, tell me what protection does the Army 
or the Navy or the Air Force get out of not notifying these contractors 
that they are suspected of fraud ? 

General GuorMLEy. I would like to have the three Departments 
address themselves to that question, sir. 

Mr. Nasu. Mr. Nelson, could I say something ? 

Mr. Netson. Yes, sir. 

Mr. Nasu. I believe we are talking about possible criminal offenses. 

Mr. Nextson. Well, if it is a civil offense, they are not informed, 
either, are they ? 

Mr. Courtney. No. 

Mr. Nextson. You really can’t draw that distinction, can you, Mr. 
Nash ? 

Mr. Nasu. Well, a civil offense—I was trying to make this point: 
On criminal or civil offenses, it is really not the prerogative of the 
Department of Defense to decide these matters. We have to refer 
them to the Department of Justice, who, in turn, if it feels that there 
is some substantiation to the charge, must go into court and prosecute 
the company or individual. , 

Now, the individual is fully protected by the court. He does have a 
hearing. 

Mr. Netson. He is not protected for 2 years, while losing all of his 
income. 

Mr. Nasu. Well, sir, I don’t attempt to justify a 2-year delay. But 
I would like to point out to the committee that some time is necessary 
to investigate the charges. Certainly, if you are going to investigate 
it, you don’t tell the man that he is being investigated. 

Mr. Netson. How could he hinder the investigation? That is what 
Tam trying to get. 

Mr. Nasu. Well, let’s take a hypothetical case. 

The man is suspected of fraudulent practices in cases of shipping 
material to the armed services in connection with the inspection of 
material. Somehow, he has worked it so that he gets the particular 
material he is supplying past the inspector without the inspector’s 
knowing about it. We get wind of it. We want to look into it. 
Certainly, if we told the man that we had this suspicion and that we 
are going to look into it, it would give him an opportunity to cover 
it up before we ever got the complete story. 

Mr. Courtney. Well, but you have some evidence at that point. 

Mr. Nasu. We have some evidence, but we don’t have enough 
evidence to substantiate a charge of a criminal offense. 
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Mr. Netson. Mr. Chairman, I don’t want to labor this point, if the 
various services are prepared to testify. 

Would you tell me one more thing, General ? 

We have here 3 lists, 1 from the Navy, 1 from the Army, and 1 from 
the Air Force. 

Does the Army furnish the Navy with its blacklist ? 

General GHoRMLEY. Yes, sir. 

Mr. Netson. So they have those on record ? 

General GHORMLEY. Yes, sir. 

Mr. Netson. And are they for all practical purposes suspended 
not only in doing business with the Army, if they are blacklisted with 
the Army, but also with the Navy and Air Force? 

General GHoRMLEY. Yes, sir; it is a single list. 

Mr. Hepzerr. It isa blacklist. 

General GuorMLEY. It is a list of suspended bidders, sir. 

Mr. Hepert. Mr. Nelson said a blacklist, and you said, yes, sir. 

General GuorMLEY. I said it was—it is a consolidated list of de- 
barred, ineligible, and suspended contractors, sir. 

Mr. Héperr. Whatever we call it, the man is dead, whether it is ¢ 
Ford or a Cadillac that killed him. 

Mr. Bates. Mr. Chairman. 

General, I have had inquiries from constituents of mine who be- 
lieved they were the lowest bidder. They didn’t get the award. 
Those circumstances were not associated with this problem. But I 
did find out the reasons why they were not given that award. 

If it was a question of “suspicion of fraud” and we should write to 
you on that matter, what would you then say? Would you advise us 
it is under suspicion ? 

General GHorMLEY. That would be referred to the Department, sir. 

Mr. Bates. To the Department of Justice ? 

General GHorMLEY. No, sir, the military department concerned, sir. 

Mr. Bares. All right. I am speaking to you as one of the military 
departments concerned. You are the representative of the Depart- 
ment of Defense; aren’t you? 

General GHorMLEY. I am representing them; yes, sir. 

Mr. Bares. What would the Department of Defense say, or the indi- 
vidual department concerned, the Army, in your particular case 4 

General Guormury. I would refer it to the Secretary of the De- 
partment——— 

(Confers. ) 

Mr. Bares. When it is finally referred, would they finally tell me 
what the reason was that this gentleman did not get the award 4 

General GuorMiey. I would think they would tell: yes, sir. 

Mr. Courrney. Why wouldn't they tell the individual ¢ 

Mr. Bares. Then, of course, | would advise the individual. So the 
information is going to come out anyway, presumably. 

General GHorMLEY. That is right. 

Mr. Barrs. And you indicated previously that it would. 

General Guormiry. And there are cases, I am sure—again, I am 
speaking for the departments when they should be talking—where the 
bidders are aware of their predicament earlier in the game than the 2 
vears we spoke of, sir. I think it is handled on a case-by-case basis, 
because I imagine there would be certain cases where you could have 
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the thing solved fairly early, and I imagine it would never get beyond 
the departments, where it has been reviewed by their legal stati. I 
think there are other cases that would be of such a serious nature that 
they would go on to the Department of Justice. 

Mr. Bares. How long does it take to get out of the military de- 
partments and to the Department of Justice, ordinarily ¢ 

General Guormirey. Again, I would have—I think that would be 
a hard question to answer. 

Mr. Bares. On the average. 

General Guormury. I would like the departments to give us some 
information. 

Mr. BannerMANn. I would be glad to answer that. 

Mr. Courtney. Mr. Chairman, I believe we should have the de- 
partments come forward now. 

General Gorey. I would appreciate it if the question could be 
answered by the departments when they are on the stand, sir. 

Mr. Héserr. Mr. Nelson. 

Mr. Newtson. General, when a contractor is suspected of fraud in 
not paying a prevailing wage, where does that go? 

Mr. Nasu. I believe, sir, that that would fall either under your 
Davis-Bacon Act, which I believe is under the jurisdiction of the Sec- 
retary of Labor, or your Walsh-Healey Act, which is under the juris- 
diction of the Comptroller General, I believe. 

Mr. Netson. In either case, doesn’t it go to the Secretary of Labor 
first and then to the Comptroller General ¢ 

Mr. Nasu. It may very well be; I don’t know. 

General Guormiry. As a matter of fact, sir, the lists which they 
have of the debarred and ineligible and suspended contractors do 
indicate that as the basis for the action, sir. 

Mr. Netson. Where is that indicated, General ? 

General Guormiey. I don’t think you have the consolidated list, sir. 

Mr. Courrney. Of that type of violation ¢ 

General GuHorMLey. Yes, sir. 

Mr. Courrnry. Will the departments come forward ? 

Mr. Gavin. The Navy has no cases pending. The Air Force has 
quite a number of cases pending. But the Army seems to be the 
dilatory one. They have a lot of cases up. What is the matter with 
the Army—— 

Mr. Hénerr. The Defense Department can’t answer on unification. 
They have to have the Army answer. 





TESTIMONY OF WALTER D. SOHIER, SPECIAL ASSISTANT TO THE 
DEPUTY FOR PROCUREMENT, AIR FORCE; LT. COL. E. P. SNYDER, 
SPECIAL STAFF, JAG, ARMY; BRADLEY L. WELFARE, SPECIAL 
ASSISTANT TO ASSISTANT SECRETARY OF THE ARMY FOR 
LOGISTICS; JAMES BANNERMAN, ASSISTANT DIRECTOR OF 
PROCUREMENT, ONM, NAVY; COMDR. G. L. GRIFFIN, ONM, NAVY; 
AND EDWIN L. FISHER, GENERAL COUNSEL, GAO 


Mr. Courrnry. The Army, please, over here, then the Air Force, 
the Navy, and General Accounting Office. 
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Mr. Hézerr. While we are getting the departments arranged at the 
table, I think it would be of interest to the committee to know of a 
particular instance, not affecting the Department of Defense but cer- 
tainly indicating the ingenious methods that the departments have 
of circumventing the law. 

This involves the Department of Agriculture. 

Recently a number of cotton brokers were indicted in the Federal 
court for alleged antitrust practices. Now, keep in mind that these 
brokers were indicted. They have not been tried. They have not 
had their day in court for these alleged practices which violated the 
Antitrust Act. So in the meantime, almost simultaneous with the 
indictment, the Department of Agriculture rewrote the regulations 
prohibiting the individuals from doing what they alleged was an anti- 
trust action, which the courts have not decided, but the Department of 
Agriculture has set itself up as the judge and jury and has rewritten 
the regulations preventing the individuals from doing what they allege 
Was wrong. 

Mr. Netson. Does the chairman remember the expression: “ex post 
facto” ¢ 

Mr. Héserr. I don’t remember my Latin. 

Mr. Courrney. Mr. Chairman, I think it would be appropriate if we 
could ask Mr. Fisher and his assistants to come forward from the Gen- 
eral Accounting Office. They have a very active and vital interest in 
this subject. 

Mr. Héperr. All right. 

Mr. Courtney. Mr. Chairman, if we may proceed. We have the 
representatives of the three departments and the General Accounting 
Office here. On my left and at the right of the table let’s take the 
Department of Navy first. 

We have the list which has been furnished. Now these, by the way, 
are lists of cases that were ultimately or at some time referred to the 
Department of Justice for prosecution, either civil or criminal. 

(Mr. Bannerman nods. ) 

Mr. Courrney. Am I correct in my understanding that this is appli- 
cable, this provision, not only to criminal but to civil cases as well? 

Mr. Bannerman. I believe that the use of the suspended bidders list 
relates only to suspected criminal actions, Mr. Courtney. 

Colonel Snyper. That is not true of Army. 

Mr. Courrnry. That is within the Department of the Navy ¢ 

Mr. BAaNnNERMAN. Let me check this a moment. 

Suspected of having committed a fraud or a criminal offense as an incident to 
obtaining, attempting to obtain, or performing a contract. 

Mr. Courtney. How do you interpret it in the Navy Department ? 
That is the question. 

Mr. BANNeERMAN. As a criminal offense. 

Mr. Courrnry. And what do you say in the Department of the 
Army ? 

Mr. Wetrare. We consider it a civil fraud. 

Mr. Courtney. Now the Department of the Army says that a case 
of civil fraud would likewise result in a suspension. What do you say 
in the Department of the Air Force? 

Mr. Sonter. In the Air Force I think I could explain this a little bit 
by saying it is criminal, but often after the indictment is dismissed on 
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the criminal grounds, there is still pending civil litigation and we will 
normally retain them on the list duri ing that per iod. 

Mr. BANNERMAN. I am certain that also applies to our case. 

Mr. Hess. What is a civil fraud? Is there any criminal action 
connected with it? 

Mr. Wetrare. It could be, sir. 

Mr. Hess. Is there a civil fraud without any criminal action whatso- 
ever ¢ 

Mr. Wevrare. I don’t know the specific answer to that. I know the 
Department of Justice in some cases declines to indict a man crimi- 
nally for fraud, but they would bring—— 

Mr. Hess. It still is a civil fraud ? 

Mr. Courrney. Constructive fraud. 

Mr. Hess. And you suspend them on the civil fraud ? 

Mr. Souter. Yes. The reason for the indictment being dismissed 
may be on the most technical grounds, on the criminal. The same 
fraud may still be there and the Department of Justice, for tactical 
reasons, may determine that the civil suit is the best vehicle to 
use. 

The gravity of the charges is diminished by that action of the De- 
partment of Justice. 

Mr. Hess. If it is fraud, there must be a criminal action, isn’t that 
correct ¢ 

Mr. Souter. I think it starts out as the criminal action and they will 
then turn to the civil action subsequently. 

Mr. BaANnNerRMAN. Mr. Chairman, I think it is safe to say that there 
wouldn’t be any of these suspensions except where the departments 
suspected a criminal fraud or other criminal action. 

Mr. Courrney. Is that correct, do you say in the Army ? 

Mr. Wexrare. Yes. 

Mr. Courtney. What do you say in the Air Force? 

Mr. Sonter. Yes. 

Mr. Courtney. Mr Fisher, what do you say on that subject? 

Mr. Fisuer. I am inclined to think that is what their regulations 
provide. 

Now in the General Accounting Office, Mr. Hess, many times we 
refer cases to the Department of Justice that originated in some other 
department. We think there is criminal fraud. They immediately 
turn that over to their Criminal Division, who in turn, turns it over 
to the FBI to investigate the possibility of bringing an indictment and 
charging the commission of a criminal offense. 

Many times the Department of Justice will write back to us and say 
they have looked into that and they have decided they don’t have a 
good enough case to get a conviction, a criminal conviction, but they 
have turned it over to the Civil Division to look into the civil fraud 
aspects. 

Now there is one statute that I know of at least—and I can give you 
an example. For example, maybe the fellow submits some false in- 
voices and gets paid. Well, I may be satisfied that he ought to be put 
in jail, but the Justice De partment wasn’t. 

The Civil Division people may look into that and think, well they 
have a good case. They will try him civilly under the statute which 
says that in that case he is liable for double damages, which would be 
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twice the amount he received from the Government, and $2,000 fine for 
each offense. 

Really the only distinction is in the question of proof, the yg to 
get aconviction. Civilly they don’t put him in jail but they fine him. 

Mr. Hess. While that civil case is pending for damages, the man 
would remain on the suspended list ? 

Mr. Fisner. I would assume the departments would keep him on 
the list. 

Mr. Hess. Even though there is no criminal action brought against 
the individual. 

Mr. Souter. Not necessarily. It depends what the charge is. We 
look at the facts and situation and determine whether he is the sort 
of person we consider a responsible bidder and we want to do business 
with based on the charges involved. 

If we determine that the char ges are not so serious—I am speaking 
for the Air Force now—to keep him on the suspension list, then we will 

take him off. There may be a Government advantage to taking him 
off. He may be a very important supplier. 

Mr. Hess. You have a case where you are certain there has been 
fraud and you are going to file a civil action, but the Department of 
Justice says for various reasons they can’t make an indictment stick 
and they are not going to try him criminally. 

But you are going to try him civilly, try the suit civilly, and you 
will recover substantial damages, you are certain of that. You don’t 
think that that company would be placed on the suspended list? 

Mr. Souter. Well, he would have been already on, ‘probably, i in the 
first instance. The question is whether he comes off the list. 

Mr. Hess. Probably not until after the case is finally settled. 

Mr. Souter. What we would do is call the Department of Justice 
and discuss the case with them to determine to what extent taking him 
off the list would prejudice the outcome of the litigation. In some 
instances the Department of Justice would indicate it is prejudicial. 
In others, they may take no position. In other cases they might say 
they have no objection. 

Mr. Hess. I see. 

Mr. Sonier. And we would get a certificate of no prejudice normally 
from the bidder in taking him off the list. 

Mr. Courtney. On that question, during the pendency of this busi- 
ness in the Department, am ! correct in understandi ng that under the 
regulations, as you interpret them a follow them, that this indi- 
vidual would not know the charges that were against him and would 
not know whether or not he was, in fact, a suspended bidder or not? 

Mr. Souter. Well, this again is a matter that has to be handled as 
“u practical situation. 

Mr. Courtney. It is very practical to the fellow who is trying to 
earn a living selling goods, for example. 

Mr. Souter. T appreciate that. But if as it often does come to the 
attention of a bidder who is on the suspense list and he is not getting 
invitations for bids, he will often start to raise some questions as to 
why he isn’t. And he will be referred into Washington here and very 
often the information will be disclosed to him in the Air Force that 
he is on the suspense list. 

Very often—I wouldn’t say very often, but occasionally, we have 
inquiries from Congress. Mr. Bates mentioned such a situation. And 
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we will, of course, tell the Congressman the situation. We will also 
discuss with the Department of Justice again the issue of the investiga- 
tion and what the effect of disclosure will be. 

I think it is a practical question of what the stage of the investiga- 
tion is, what the harm in disclosing this information is, to the Govern- 
ment. 

Mr. Wetrarr. May I comment on that for the Army, Mr. Courtney ? 

Mr. Courrney. Yes. 

Mr. Wexrare. The significant feature about this whole process, it 
seems to me, is that the suspension, itself, is done primarily because 
the Department of Justice does not want us dealing with these people. 
We do not tell them of it because the Department of Justice doesn’t 
want us to disclose anything to them. Anything that is disclosed, the 
Department wants to do. 

So your question, was: Is he told that he is suspended and under 
what circumstances, and so forth? The answer to that for the Army 
depends on what the Department of Justice tells us. If he is already 
aware through an FBI agent having come into his plant, why then 
there would be no reason not to. 

Mr. Covurrney. I think, Mr. Welfare, that the questions that the 
committee is addressing to you this morning do not relate so much to 
the person who is actually under suspension and on a list about which 
he knows, but to the person who is in fact suspended by the initiation 
of “suspicion of fraud” charges. 

Mr. Wetrare. Yes. 

Mr. Courrney. Up to and until the point that he is either indicted 
or exonerated or put on a list that he can know about? 

Mr. Wetrare. Yes. 

Mr. Courrney. Whether it be temporary or permanent. That is 
the question that the committee refers to here this morning. 

Mr. Wetrare. Yes. 

Mr. Courtney. That interval. 

Mr. Bannerman. Mr. Courtney, these regulations, as I think you 
have recognized from your reading of them, do not prohibit out of 
hand the telling of these individuals that they are on sucha list. The 
purpose for the prohibition is so that the telling will not be done in an 
uncoordinated manner. 

It is referred to the Secretary of the Department concerned, who 
through his immediate representatives is in constant contact with the 
Department of Justice on these cases and any release of information 
would be coordinated with the Department of Justice. So we would 
not take actions prejudicial to them, as we would do or might do if, 
without any regard to the course of dealing with the Department of 
Justice, contracting officers all over the country were making willy- 
nilly disclosures of information of this sort. 

The purpose of the regulation is to force that question into Wash- 
ington where a coordinated action can be taken. 

Mr. Netson. Mr. Chairman. 

Mr. Hépert. Mr. Nelson. 

Mr. Netson. Mr. Chairman, like the Department of Defense, I 
would like to refer this question to the various services. 

It has been treated this morning as though a criminal action and a 
civil action were mutually exclusive, which I don’t think is true. 

Mr. BANNeRMAN. That is correct. 
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Mr. Netson. Isn’t it true in most of your fraud cases you have a 
twofold purpose, first to punish the criminal and next to get the tax- 
payer’s money back? 

Commander Grirrin. Absolutely. 

Mr. Netson. So ordinarily you take both a criminal and a civil 
approach. Is the answer “yes” from all services? [Chorus of “Yes.” ] 

Mr. Héperr. Mr. Bates. 

Mr. Bates. Mr. Chairman, I would suspect that most of these regu- 
lations are born of experience. I wonder how long these regulations 
have been in effect ? 

Mr. Wetrare. May I comment on that? 

Mr. Bates. Yes. 

Mr. Wetrare. The present regulations are very similar to regula- 
tions which were evolved during World War II. There were some 
preceding that, but the present procedure reflected in the regulations 
was the product of World War IT and particularly during contract 
termination program. The procedure of coordinating our action with 
Justice was pretty well clarified during that time because prior to the 
war, of course, there was relatively small Army procurement and 
this kind of thing seldom came up. We flew into it during World 
War IT. 

The entire present procedure is based upon the experience during 
World War II, when it was worked out with the Department of 
Justice. The words and regulations have changed somewhat, but 
that was the essence. 

Mr. Bares. You are talking about procedure now. I am talking 
about the basic decision to prevent, for all intents and purposes, an 
individual from receiving a bid until such time as he has been found 
not guilty, which is contrary to our judicial procedures in the entire 
country. 

At what time and what point was that decision made, and what was 
the experience behind it? 

Mr. Werrarr. I am not certain. I do know it was in effect during 
the latter part of the war. Beyond that, I don’t know, sir. 

Mr. Batrs. Now, on one hand an individual, because he might be 
a sole source, is given the opportunity to continue his business, but a 
man for all other intents and purposes is denied that opportunity. 

Mr. Wetrare. Yes. 

Mr. Bares. Now is that fair, if we consider it from the point of 
view of the individual rights ? 

Mr. Wetrare. Commander Griffin. 

Commander Grirrin. Mr. Bates, I think what you have to con- 
sider there is this, that we are in business to protect the public in- 
terest, and that is the thing that we look toward. The answer to your 
question is what does the public interest dictate in the matter, and 
that is the answer that we come up with. 

Mr. Bares. If vou do that in all the legal proceedings, then the 
individual would always be determined to be guilty until he is estab- 
lished to be innocent. 

Mr. BANNERMAN. Mr. Bates, the question as to whether we should 
have a suspended, that is a group of pr eacees contractors, is one that 
receives very serious consideration. I think that this committee might 
well criticize us if in fact having a case which we considered extremely 
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clear of a fraud against the Government—if for the next short period 
of time we continued to award new contracts to such a contractor. 

Now, it is a question of balance. There aren’t too many of these 
cases of the total people we do business with. The procedures for 
putting them on the list are very carefully taken by very competent 
and experienced people. 

Now sure, they don’t always result in convictions. No group of 
cases that come to your attention of this sort always result in convic- 
tions. Indictments don’t always result in convictions. But I think 
it would be carelessness to continue to award in these relatively clear- 
cut cases. 

Mr. Bares. Look, they couldn’t be too clear cut. And particularly 
in the case of the Navy, whom you are representing, from the list of 11 
firms which you have given us, those couldn’t be entirely clear cut, if 
so many of them were not indicted. 

Mr. BannerRMAN. Well, there have been indictments. There have 
been convictions. I don’t know whether this list refers to them or not. 
I haven’t seen the list. I apologize for not having had it coordinated. 

But the fact of the matter is, as Mr. Fisher pointed out, the ques- 
tion of proof in these cases frequently becomes a technical legal mat- 
ter. Perhaps witnesses that you thought you have or who have testi- 
fied don’t testify at the time of the prosecution. Anything can 
happen. 

We have in our procedure, and I think probably something similar 
to it in the other departments, a very close follow-up on these cases. 
We are working daily with the Department of Justice. So that if 
we find a situation where it appears that a case which had looked like 
an open and shut case is no longer of that type, and the Department 
of Justice concurs, we might remove them from the list before final 
action. 

The question of continuing them on this list is always an open ques- 
tion that we are working on. 

Mr. Wetrare. May I comment? The question was raised by Mr. 
Hess a minute ago about the followup and the delay. On that point 
for the Army, I would like to say that Colonel Snyder is Secretary 
Higgins’ representative and is in daily, continuous contact with Jus- 
tice on it. 

Mr. Héserr. It looks like he has a lot of work to do. 

Mr. WetFare. Well, he does a lot, sir. 

Mr. Heésert. Look at that. [Indicating papers]. 

Colonel Snyper. May I say something, Congressman? That list 
there shows also the affiliates that were placed on the list at the time 
the prime company was also suspended, so that actually that list deals 
with 57 individual actions of suspension and debarment. An affiliate 
is suspended when the officers of the company are the same. 

Mr. Héserr. Secondary boycott; is that it? 

Colonel Snyper. Not a secondary boycott. You don’t do business 
with the president of a company that is involved in a fraud. You 
are not going to do business with any of the companies that he is presi- 
dent of. Otherwise, you would permit him to get around the sus- 
pension by going out and forming another company; wouldn’t you? 

Mr. Hésert. Well, there are 57 individual cases involved here. 

Colonel Snyper. That is correct, sir. 

Mr. Héserr. And they are 2 years old. 
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Colonel Snyper. That is not correct, sir. 

Mr. Héserr. Those figures show this. 

Mr. Bares. Since the individual departments don’t prosecute this 
matter anyway, do you think it would be better to let the suspension 
await until such time as the Attorney General has commented on it? 
I see in some cases here he has declined prosecution. Do you think 
it might be better to let the suspension—don’t put the suspension 
into effect until such time as the Attorney General should comment 
on it, being the legal authority in the matter ? 

Mr. We rare. It is a definite possibility. My feeling is—correct 
me if I am wrong, Colonel—that the Department of Justice would 
take the position that if after not being charged with knowledge of 
a possible crime in connection with procurement, that we continue 
to award contracts to the man or to the company, that it would preju- 
dice the Department of Justice’s position should they eventually indict 
him. I have had the Assistant United States Attorney General tell 
me in just that many words. He said, “We can’t go to a jury and try 
a man for a fraud and have the defense present evidence that we con- 
tinued to award him contracts after we found out or suspected the 
fraud.” 

Mr. Bares. You are not—the military department is not the prose- 
cuting department in this case ? 

Mr. Wetrare. No. But my point was that Justice has told us that 
were they to try the case in a court, the defense, had we in the mean- 
while, while investigation was going on, continued to award contracts 
to the man, that would prejudice the prosecution of the case by the 
Department of Justice. 

Mr. Bares. I would say that would be so with your current regula- 
tions, but I think if you change your regulations, that the same inter- 
pretation wouldn’t apply. 

Commander GrirFin. Mr. Bates, if I can go back to what Mr. 
Bannerman said 

Colonel Snyper. That has nothing to do with it. 

Commander Grirrin. We are responsible for this pecoeranee and 
we are responsible for picking out as responsible bidders and contrac- 
tors the people with whom we are doing business. 

Now, if we have in our hands what to us, as reasonable men, appears 
to be very good evidence that this man has conducted himself fraudu- 
lently in connection with doing business with us, we don’t feel in the 
Navy that we should have to wait until the Attorney General says that 
he is going to prosecute or to indict or something based on this evidence. 

Another point I would like to make is that we study very carefully 
these cases before they are referred to Justice. They go through our 
legal staffs. They take a first crack at whether or not this is good and 
suflicient evidence. And we don’t refer these cases to Justice unless our 
legal people feel that there is very good evidence and that the chances 
are that Justice will continue the action. 

Mr. Bares. From the evidence which the Navy has submitted, the 
contrary appears to betrue. Here they are acquainted in the first case, 
declined prosecution in the second case, in the fourth case declined 
prosecution, next case not found guilty, the next case the Attorney 
General declined prosecution, and so down the line. So it doesn’t look 
as though your case was so clear cut. 
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Commander Grirrin. But, again, remember that what we have to do 
is to look at the evidence that we have without all of its technical 
ramifications as to its profitability, as to whether the United States— 
say the local attorney who might prosecute the case feels it is worth 
sing rgewe There are any number of things that can happen to it. 

ut it gets back to our responsibility and our judgment as to whether 
or not what we have before us puts us on notice that we should do some- 
thing to protect the interests of the people of the United States. 

Mr. Bares. Well, they are made up of individuals and that is what 
we are talking about here. It would appear to me that these cases 
couldn’t be too clear cut. 

Commander Grirr1n. Well, if I may illustrate by two examples that 
I happen to know about ? 

In one case, we had a man who presented us with fraudulent invoices, 
as one of the members talked about. 

Mr. Courtney. The comptroller talked about. 

Commander Grirrin. Yes, that the comptroller alluded to. When 
we investigated the case we found that so far as the evidence went, we 
had very clearcut evidence. We had audits which we could show were 
fraudulent returns and right on down the line. 

With that evidence in hand, we sent it to the Department of Justice 
and we suspended that man. 

When that finally got to the United States attorney, the United 
States attorney said, “This whole thing amounts to some six or seven 
thousand dollars. I decline to prosecute.” 

Mr. Bares. Your point is, then, you feel you must deal under the law 
with responsible buyers ? 

Commander Grirrtn. Yes, sir. And we felt in that case that here 
was a man who had clearly tried to defraud us. 

Mr. Bares. Then tell me this. Now after the Attorney General 
declines prosecution, do you then recognize these individuals as re- 
sponsible bidders ? 

Commander Grirrin. Yes, we remove them from the suspended 
bidders list. 

Mr. Bares. Do you then consider them to be responsible bidders ? 

Mr. Wetrare. Subject to possible civil action, sir, by Justice. 

Mr. Courtney. Assuming neither of those resulted, neither civil 
nor criminal. 

Mr. BannerMAN. He would probably be restored to the eligible 
bidders. 

Mr. Bares. In fact then, you deal with people whom you consider 
to be irresponsible bidders ? 

(Mr. Bannerman, laughing. ) 

Mr. Bates. Well, that is the situation, isn’t it? 

Mr. BANNERMAN. The question, Mr. Bates, is you are dealing in a 
continuing thing. You don’t deal today 

Mr. Bares. We are talking 
Mr. BANNERMAN. At the time we put him on the suspended bidders 
list 

Mr. Bares. I am talking about the cases which the Navy—— 

Mr. BANNERMAN. We did not know that the Department of Justice 
was going to decline prosecution. That came later. That may well 
have become a controlling factor when it did come. 
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Mr. Bates. That wouldn’t change your mind on the matter. You 
still consider him irresponsible. You deal with him even though you 
consider them that way. 

Mr. BANNERMAN. We could be wrong, too. 

Mr. Bares. That is the entire point of the discussion. Conceivably 
you could be wrong. 

Mr. BannerMAN. That is right. I don’t think any of us would 
claim that there is no possibility for error in these cases. 

Mr. Bares. And that is why the country, in all of its courts, pro- 
tects the individual until he has been proven guilty. 

Mr. BANNERMAN. That is correct. 

Mr. Hess. Let me carry that one step further—Mr. Bates’ question 
Let’s take the case of a company and an individual that had been found 
guilty of fraud. The individual has been convicted and serves time. 
The company is fined under the statute the double amount and $2,000 
and pays his fine. Is he then off the suspended list ? 

Mr. BaNNeRMAN. I think the answer, then, Mr. Hess, if I am not 
mistaken, is that the Secretary is faced with the decision as to how long 
the suspension—excuse me. If he is convicted he is off the suspended 
bidders list and on the debarred bidders list and then it becomes a 
question as to how long he will be retained on the debarred bidders list. 

Mr. Hess. He is on the debarred bidders list ? 

Mr. BanNnerRMAN. That is correct. 

Mr. Hess. Then it rests with the Secretary of the Service to decide 
whether or not he shall be removed from that list? 

Mr. BANNERMAN. That is correct, Mr. Hess. 

Mr. Hess. Now, what about the corporation ? 

Mr. BannerMAN. The decision with respect to the corporation is 
the same decision the Secretary has to make. I don’t mean he would 
necessarily decide it the same but—— 

Mr. Hess. Is he on this debarred list, also? 

Mr. BannerMAN. If the corporation had also been convicted it 
would be on the debarred list. 

Mr. Courtney. I notice that all of these tabulations have date of 
suspension on. 

Now let me ask first: Where you have indicated a date of suspension 
on these lists that have been presented to us, does that indicate that 
the individual at that point is on the regular list of suspended bidders, 
which is circulated between the departments, so that a bidder knows 
that he is suspended ? 

Mr. BANNERMAN. It indicates that he has been put on the list as of 
that date. 

Mr. Courtney. Well, does he know that he is suspended ? 

Mr. BAnNerMAN. He does not necessarily know, although he may, 
Mr. Courtney. 

Mr. Wetrare. No, we don’t tell him. 

Mr. Bannerman. You don’t tell him. 

Mr. Souter. The answer by the Navy is correct in the case of the 
Air Force. 

Mr. Courtney. All right. Now, what I would be interested and I 
think the committee might be interested in: Let’s just pick from the 
list— 

I happen to be looking at the Army one right now. I see the 
very first one is March 8 date of suspension, 1954. 
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The question the committee would be interested in at this point is, 
how long was he under “suspicion ot fraud” and en ebarred 
without having gotten to point 2, which is date of suspension ? 

Mr. Wetrare. He would not have been debarred at all. 

Mr. BANNERMAN. Zero. 

Mr. Wetrare. Until this date—I mean, suspended, excuse ine. 

Mr. Courtney. Surely. 

Take the instance that we cited. We have to take one instance par- 
ticularly that is in the committee records. 

I am not sure whether it is a district or division engineer made 
a charge of “suspicion of fraud,” reciting his findings. That was 
X-day. Now, is the suspension date that you are talking about here 
the practical suspension that occurs and which Mr. Seltzer recited 
very clearly to the committee; or is it the date when you actually 
refer the case for either civil or criminal prosecution ? 

Colonel Snyper. It is the latter, sir, and it does not always result 
in a suspension. In other words, in the original case that you stated, 
the one that was under discussion back in 1954, at no time was that 
company suspended. 

Mr. Courtney. Well, it was practically suspended. That is what 
we are interested in. 

Colonel Snyper. Well, I don’t want to take issue with you on 
“practically,” sir. But as far as the Department of the Army is 
concerned and as the custodian of the list, that company has never 
appeared on the list. It was never suspended by the Department of 
the Army, although the matter was referred to the Department of 
Justice, as you will recall, and after the hearing developed additional 
evidence against the second company of a “suspicion of fraud,” that 
was also referred to the Department of Justice. But neither one of 
those companies were suspended. ‘They don’t even appear on this list. 

Mr. Courtney. Well, that is what I want to get at. 

So the category of cases, Mr. Chairman, that we were discussing in 
the original case is not even referred to on this list here. 

Colonel SNyper. That is correct, sir. But let me say this 

Mr. Courrnry. These are ones where you have finally decided to 
suspend. You have gone through all of the administrative processes 
from wherever it starts, with the contract officer 

(Colonel Snyder nods.) 

Mr. Courtney. Each of you is nodding to this. 

It finally gets up to the point where there is a departmental de- 
cision, and where you have a departmental decision is the date shown 
under the heading here: “Date of Suspension;” am I correct ? 

Mr. BaNNERMAN. Speaking for the Navy, Mr. Courtney, I can say 
that is not only correct but there are no suspensions and no refusals 
of bids for this reason on any other basis than the one you have just 
stated. 

Colonel Snyper. That is correct. 

Mr. Courrney. What do you say to that? 

Mr. Wetrare. That is correct. 

Mr. Courrney. How about the Air Force? 

Mr. Sonrer. Also the Air Force. 

Mr. Netson. I would like to ask this question of each of the armed 
services: 
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In most of these lists there is a delay from anywhere of a year and 
a half to 2 years. Now, I would like to have your opinion why that 
delay takes place. Is it in the Department of Justice or is it in the 
Federal courts because of the backlog ? 

Mr. BannerMAN. Mr. Nelson, speaking for the Navy, I would like 
to point out one fact, and that is that no one—and I guess this is 
true of all services—may go on the suspended bidders’ list until the 
case has been referred to the Department of Justice. So the date of 
suspension is certainly not ahead of referral to the Department of 
Justice. 

Mr. Kuun. That is spelled out in your procurement instructions, 
but it is not for the Army. 

Mr. Netson. What I am getting at is where does the delay occur? 
What makes this delay of a year and a half to 2 years? Is it the De- 
partment of Justice or is it the court ? 

Mr. Bannerman. Mr. Nelson, I can’t answer that. Let me only 
say that the case is in the hands of the Department of Justice for the 
entire period of suspension. I assume that in cases where there will 
be prosecution, the initiation of prosecution takes a considerable period 
of time, as we all know. 

Mr. Netson. No. 

Mr. Hess. Probably some of the lawyers ask for continuances in 
the cases. 

Mr. Netson. Then no contractor is suspended until the matter is in 
the hands of the Department of Justice for every branch of the service ? 

Mr. BANNERMAN. Yes, sir. 

Mr. We trare. That is not correct. 

Commander Grirrin. For the Navy. 

Mr. Netson. Just for the Navy. 

Mr. Wetrare. The Army may suspend the contractor before it is 
referred to Justice. 

Mr. Souter. That is correct in the case of the Air Force. It de- 
pends on the seriousness of the charge. If it is a very serious charge, 
that has come to the attention of the Air Force and after it has gone up 
to the delegee of the Secretary for review to determine whether he 
should be put on the suspense list, after that process, if it is serious, he 
will be put on right away rather than to wait for the additional action. 

Mr. Neuson. In a serious case, you suspend and go on with your 
investigation, and he is suspended all this time before you report to 
the Department of Justice? 

Mr. Sonter. We get our report over as fast as we can. But mean- 
while, if it is a serious case, we don’t want to do business with that 
person. 

Mr. Netson. How long does that take in the Air Force? 

Mr. Souter. I have no exact time I could give you. We expedite 
it as much as we can. 

Mr. Netson. Fine. 

Colonel Snyper. Speaking for the Army, sir, the investigation in 
case of the Army is primarily done by the Federal Bureau of Investi- 
gation. So inthe majority of cases when we receive the “suspicion of 
fraud” and adequate evidence to suspend, we then take the administra- 
tive active to suspend and immediately refer the matter to the De- 
partment of Justice. 

Mr. Netson. So as a practical matter, it is in the Department of 
Justice ? 
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Colonel Snyper. That is correct, sir. 

Mr. Courrney. I would like to ask a question of each of the three 
services, so we get their viewpoint clearly expressed, Mr. Chairman. 

The question is whether or not in your opinion it is (1) fair, or (2) in 
the best interests of the Government not to notify an individual who 
submits a bid that he is under “suspicion of fraud.” 

Mr. BanNnerRMAN. Speaking for the Navy, Mr. Courtney, I would 
say that the question as to whether he should be notified in an individual 
case is a matter that should be worked out very carefully with the 
Department of Justice, who has the responsibility that we should not 
commit; in other words, in some cases, it might not be prejudicial. In 
other cases it might. 

Mr. Courtney. Well, the second part of that question would have 
to do with whether or not he should be notified in fairness and in the 
best interests of the Government prior to the time you have reached 
a conclusion within your department. 

Mr. BANNERMAN. Prior to the time we have reached a conclusion 
rithin our department, we do not suspend him. 

Mr. Courrney. Actually or practically. 

Mr. Bannerman. Actually and practically. 

Mr. Courtney. Now, what do you say in the Department of the 
Army, Mr. Welfare ? 

Mr. Wetrare. Mr. Courtney, the question as to whether it is fair: I 
would respectfully ask you not to ask the Army to respond to it, be- 
cause we i. it primarily because Justice doesn’t want us to do it. 

Mr. Courtney. Leave it out, then. The question is whether or not 
a bidder is actually prejudiced and causes him to be wasting money and 
engaging in futile effort and embarrassed financially or otherwise, 
by reason of the fact that he is under charges about which he does not 
know. That is what is pending. 

What do you have to say in the Department of the Army? 

Mr. We rare. I don’t think there is any question but that he is 
prejudiced. Obviously, he is prejudiced, sir. 

Mr. Courrnry. What would you say as to whether or not it would be 
against the best interests of the Government to notify him where he 
submits a bid, where he has gone so far as to submit a bid, that the bid 
is not in fact being considered for reasons within the Department ? 

Mr. Wetrarr. Well, may I say that first we do not solicit bids from 
them. 

Mr. Courrney. Granting you don’t solicit. I might say this would 
be more appropriately addressed to the Department of the Army, 
which has a reputation of issuing the only advertised bids in any 
quantity. 

Mr. Wevrare. Thank you, sir. 

Mr. Courtney. Let us suppose in the case of advertised bids, where 
he picks it out of the paper—whether or not in the circumstances of a 
bidder—let us say he takes out a set of plans and the contracting officer 
takes his deposit for the plans. Iam picking construction because that 
is a convenient thing to discuss. 

Now, if he is under some kind of suspicion within the Department, 
even though the question isn’t finally resolved, the fact of the matter 
is at that point you know he is presumably going to spend money pre- 
paring a bid, which can be a very expensive process. The state of his 
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record with your department may be such—and it is certainly within 
your rights; nobody wants to defend fraud—that if he did submit a 
bid, it would not be considered, for all the reasons you have cited, 
whether or not he should be notified at that point. 

Mr. Wetrare. Mr. Courtney, to be perfectly frank, sir, I think there 
may be subtsance in what you say there. I would only say that subject 
to whatever the Department of Justice might feel about it. 

You use the words “fairness” and “prejudice” and whatnot, and 
being perfectly candid with you, I think there is very possibly merit 
in it. 

Mr. Courtney. At that particular time and under those circum- 
stances. 

Mr. Wetrare. Yes. 

Mr. Courtney. Of course if an individual solicits an opportunity to 
bid on his own initiative, on the advertised competitive system——— 

Mr. We rare. I think it would be different. I agree with you. 

Mr. Courtney. Would you make a distinction under those circum- 
stances ¢ 

Mr. We rare. I would think so, because an advertisement invites 
him to go to the expense to make a bid. 

Mr. Courtney. Now, of course, in the case of the negotiated bidding 
system, there is some evidence here in the long hearings that the com- 
mittee held on that subject, that there is a circulation of information 
with respect to proposed procurements either in trade journals or by 
press releases—the Department of Commerce press releases and depart- 
mental press releases. 

In those circumstances, where it is common knowledge that there is 
to be a procurement, even though it isn’t on the normal bidding process, 
and a prospective bidder asks for specifications and the departments at 
some point are put on knowledge that this firm is interested in the 
subject of the procurement. What would you say as to whether or not, 
under those circumstances, knowing that the record within the depart- 
ment is such that he would not be considered—or in the then state of 
your knowledge of him—as to whether he ought not to be told that if 
he bid he would not in fact be considered ? 

Mr. Bannerman. Mr. Courtney, I wouldn’t object at all to a state- 
ment of policy out of the Department of Defense that said in effect : 
“We shall notify every company going on the suspended bidders’ list 
in any case where to do so—where this can be done without prejudic- 
ing the rights of the Government as determined by the Department 
of Justice.” 

Mr. Courtney. Well, we are thinking about two prejudices, one 
the prejudice to the man who may ultimately be exonerated. 

Mr. BANNERMAN. That’s right. 

Mr. Courrney. And the other is the prejudice to the Government. 

Mr. BaAnnerMAN. That is correct. 

Mr. Courtney. Now, the Government has duties to its citizens 
and it is that duty to which we are addressing ourselves. 

Mr. BannerMAN. This is a very real offer, though, because there 
are a number of cases where it isn’t going to prejudice the Govern- 
ment’s case one iota by having the company know it is being in- 
vestigated. There are other cases, however, let’s face it, where it is. 

Now, I think if we were to say that it would be our policy to notify 
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him that he is on the list, and nothing more, just that he is on the 
list, in any case where the Department of Justice does not object 
to that action, I think we would have accomplished probably what 
we want. 

Mr. Hess. That is what we want. 

Mr. Courtney. What do you say in the Department of the Air 
Force ? 

Mr. Souter. I agree with what Mr. Bannerman has just said. I 
think it is something we will have to work out, if we were to make 
such a revision, with the Department of Justice. 

Mr. BANNERMAN. That is correct. It would have to be worked 
out very carefully. 

You see, also, this would necessarily mean that our contracting offi- 
cers throughout the country could never release this information. It 
would have to be done centrally after a coordination with the De- 
partment of Justice, which is our present practice. 

Mr. Courrney. Even granting that, if you just get a bid in the 
mail, that is one thing. 

But where the Department has knowledge within itself that a 
bidder will not in fact be considered either until the prosecution is 
ultimately carried through or whatever may eventuate from that, but 
while you have knowledge that requires you to investigate and have 
real suspicion—where you have knowledge that such an individual 
or firm is coming to you to bid, what do you say as to whether or not 
the Government would be prejudiced in ‘notifying him not to spend 
any further money, not to bid, th at he won’t be considered ? 

Commander Grirrin. Mr. C ourtney, what you are technically say- 
ing is that when he is on the suspended bidders” list —— 

Mr. Courtney. No. 

Commander Grirrtn. Because that is the only way that our con- 
tracting officers know. 

Mr. Courtney. Well, even before that. While, for example, a 
contracting officer says: “I have reason to believe this man is guilty 
of fraud.” 

_ Commander Grirrin. I think it should be made very clear, Mr. 
Courtney, that the only way that our contracting officers know that 
is when the man’s name appears 

Mr. Courtney. Ona formal list? 

Commander Grirrrn. On the list. 

Mr. Courtney. Ona formal list. 

Commander Grirrrn. Because while we are going through the indi- 
vidual investigative stage, there is only one contrac ting officer involved. 
This man may be bidding to seven others. 

Mr. Courtney. I don’t want to belabor the point. But I am trying 
to get down to what the committee was so much interested in. As 
a practical matter, the departments know or the contracting officers 
know who is going to bid. Now, they may miss in some instances, but 


as a practical matter they know pretty much everyone that is going 
to bid. 


Mr. BANNERMAN. No. 

Commander Grirrin. No. We can’t agree that that is so. 

Mr. BANNERMAN. I don’t know as it is important, but I don’t think 
that is normally the case, Mr. Courtney. 
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Mr. Courtney. What do you say to that ? 

Mr. Souter. Whether we normally know who is going to bid? 

Mr. Courtney. Yes. 

Mr. Souter. We have a good idea of the number of bidders. We 
don't know the entire list. People may get information from other 
sources. 

Mr. Courtney. All right. 

Do you think it would prejudice it, then, if you knew a firm was 
honestly getting ready to spend some money and was going to make 
a bid, when within your knowledge, within the Department, you knew 
it couldn’t be considered ? 

Mr. Souter. Well, departmental knowledge is at a very high level 
at this case, and we want it to be kept there. It is a very important 
function to put somebody on the suspense list, and we don’t want 
people at a lower level making a determination that they will be on 
the suspense list. Therefore, we will tell them they are going to be. 
We don’t want that to be done out in the field. We want it to be done 
ata high level. 

Mr. Courtney. I am not worried at this point who makes the 
decision. Let’s suppose there is a decision made, for whatever reason. 

Mr. Souter. When the decision is made to put him on, then I think 
that is the second question that you would ask. 

Mr. Courtney. That is right. 

Mr. Sonter. But you were asking what happened before that. 

Mr. Courtney. That is right. Well, he is practically suspended; 
on the blacklist, as Mr. Hébert has said. 

Mr. Sonter. Because a recommendation comes in that he be sus- 
pended does not mean that he will be. 

Mr. Heéserr. For all practical purposes, he has been. 

Commander Grirrin. No, sir. 

Mr. Hépserr. Not as far as the Navy is concerned, but he has been, 
as far as the Army is concerned. 

Colonel Snyper. I disagree. 

Mr. Héserr. That was the beginning. So let’s not go into that 
one further, as we all know the Army messed that up. 

Mr. Souter. Mr. Courtney, to perhaps confuse the picture further, 
the Air Force has on occasion awarded contracts to people who have 
been suspended. In more than one case. 

Mr. Courtney. There are provisions for deviation; yes. 

Mr. Souter. This is not a deviation. This is under the very regu- 
lations within our authority. 

Mr. Courtney. That is right. 

Anyway, Mr. Chairman, that is as far as we can go now in an 
expression of an opinion of the practical side of it from all the 
departments. 

I would like to hear from Mr. Fisher for the General Accounting 
Office on that subject generally. 

Mr. Netson. I am sure I am vitally interested, as all the committee 
is, in this question, but I would like to get some idea of the magnitude 
of the problem. 

Can you tell us what percentage your total suspensions are in com- 
parison to the total contracts let ? 

Mr. Bannerman. Infinitesimal. 
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Mr. Hess. One-thousandth of 1 percent. 

Mr. Courtney. That is right. 

Commander Grirrin. Sir, several zeros after the decimal, and then 
put almost any figure you want to. 

Mr. Bannerman. Just before this hearing, Mr. Nelson, I checked 
our list that came out in January of this year. There were 17 firms 
on the list at thattime. This isin contrast with some 700,000 contracts 
or orders that we will issue in any one year. 

Mr. Héserr. I don’t want to be profound at that point, but wasn’t 
it Thomas Jefferson who said, “It be better that 99 guilty go free than 
1 innocent man be hanged” ? 

Mr. Bannerman. Mr. Hébert, that is a philosophy with which we 
do not disagree. 

Mr. Hésert. If one innocent man is hurt, it is enough as far as this 
committee is concerned. 

Mr. Netson. I think I made that as a prelude to my remark. 

Mr. Héperr. I know you did. 

Mr. Courtney. Anyway, these are the cases that come to the at- 
tention of the Congress. 

Mr. Héserr. That is right. 

Mr. Courrnry. That is what makes them important and of large 
magnitude. 

Mr. BANNERMAN. These come to the attention of Congress on both 
sides, as you can imagine, when we do and when we don’t. 

Mr. Heserr. The Comptroller has a comment ? 

Mr. Fisner. I would just like to say this, Mr. Chairman: I know 
these people have a problem, and I know that neither you nor the 
General Accounting Office has any sympathy for the fellow that de- 
frauds the Government. We do have our principles that a fellow 
is presumed to be innocent until he is proven guilty. I think these 
cases are relatively few in number. And the only fellow on the 
suspended list who is hurt is the fellow who puts in the low bid. 
If he isn’t the low bidder, it makes no difference whether he is on the 
list or not, he wouldn’t get it. If he is the low bidder, then I just can’t 
see how he can help but find out that he is on the list. 

Mr. BANNERMAN. That is correct. 

Mr. Fisuer. I think they almost have to tell him. So I don’t see 
why they don’t tell him to start with. 

Mr. Hess. He is hurt, though, if he spends money in order to pre- 
pare his bid, even though he is low or where he might be on the list. 

Mr. Fisuer. Well, if he is not the low bidder, he wouldn’t get the 
job anyway. 

Mr. Hess. I know, but he wouldn’t spend the money if he knows he 
hasn’t a chance to be considered. 

Mr. Fisner. That’s right, he may be hurt to that extent. 

Mr. Heéverr. He might be the high bidder, and he is still spending 
the money and still not have a chance. 

Mr. Fisuer. He is spending the money. 

I still don’t understand why the Department of Justice doesn’t want 
him to be notified because it seems to me that in a short time he 
knows it. 

Ordinarily—and I have great. respect for the Department of 
Justice views when they have a case, as to what ought to be done. But 
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ordinarily they want things to remain in status quo so he won’t be 

aware that he is being investigated, at least until the FBI shows up 

in his plant. There are possibly other advantages to having him 

still working for the Government. If he is convicted, if he is fined 

a lot or in a civil case, if he is roe a lot, it may be that, under 

an existing contract that he has, the Government can recoup the money 
and thereby offset. 

Whereas if they had to get a judgment against him, he might pos- 
sibly be judgment-proof or at least to the extent we wouldn’t get all 
of the money back. 

I realize these people have a problem, but it seems to me that they 
might very well explore this further with Justice and see, or at least 
in cases that are referred, to ask at the time, whether under these 
circumstances they ought to suspend the fellow, and not suspend him 
until Justice says to do so. 

Mr. Héprert. Well, as a matter of fact, if there are so few cases in- 
volved, why wouldn’t that be the proper and fair thing, to bend over 
backward not to hang the innocent ? 

Mr. Werrare. Mr. Chairman, the Army is impressed by Mr. Fisher’s 
statement of position. We would be more than happy to explore it 
with the Department of Justice. 

Mr. Hénert. Then let the Chair suggest this: We can’t proceed any 
further. We have to be on the floor of the House. We are going to 
recess subject to call of the Chair. In the meantime, may I suggest 
to the departments that they thrash this matter out over the table in 
their own shops, and also contact Justice, and when we do resume the 
hearings, that probably you will come up with some suggestion which 
will be acceptable to the committee and the departments. 

Mr. Nertson. Mr. Chairman, may I ask Mr. Fisher one short 
question 4 

Mr. Hererr. Yes. 

Mr. Netson. What sort of cases do you review, Mr. Fisher ? 

Mr. Fisuer. To the best of my knowledge, we have never had a case 
involving a suspended bidder, unless it was the Harry Lev case. Do 
you know, Mr. Welfare, whether that was a suspension ? 

Mr. Wetrare. Yes; it was. 

Mr. Fisuer. That seemed so clear to us that we had no objection 
to their taking that action. 

Mr. Netson. How does it get to you out of the Department? 

Mr. Fisner. In this particular case, the Harry Lev—that is the hat 
manufacturer—that was investigated by the Senate Government Op- 
erations Committee. He wrote in and protested to us because his 
bids weren’t being considered. That is the only case that I know of 
of a suspended bidder that has contacted us. 

Mr. Nerson. Other than that, you deal with prevailing wages on 
certification of the Secretary of Labor? 

Mr. Fisner. That isn’t necessarily involved in that; no. 

Mr. Netson. Well, do you perform that function ? 

Mr. Fisner. Under the Davis-Bacon Act ? 

Mr. Netson. Yes. 

Mr. Fisner. Where you are constructing a public work, we make the 
determination there whether to debar a man, and the law says he shall 
be debarred for 3 years upon the Comptroller General’s determination 
that he has violated the act. 
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Mr. Neuson. And that is only under the Davis-Bacon Act? 

Mr. Fisuer. Yes, sir. We have relatively few cases of that. 

Mr. Netson. Do you in those instances give the contractor a hear- 
ing before you make the decision to debar ¢ 

Mr. FisHer. We sit down and write up, prepare what we call a 
finding of fact, and say, “Here is exactly what happened.” 

We send that to the contractor, and we say, “Here is the way we 
look at this case. If you have anything to say about it, let us know 
within 30 days. Otherwise, you are going on the list.” 

Mr. Newtson. So he does have a hearing ? 

Mr. FisHer. He has an opportunity. 

Mr. Heéserr. The committee will stand adjourned, subject to call 
of the Chair. 

Thank you, gentlemen, very much. 

(Whereupon, at 12:05 p. m., the subcommittee adjourned, subject 
to the call of the Chair.) 











call 


ject 


STUDY OF ARMED SERVICES PROCUREMENT 
REGULATIONS 


THURSDAY, JULY 19, 1956 


Hovuse or REPRESENTATIVES, 
CoMMITTEE ON ARMED SERVICES, 
SUBCOMMITTEE FOR SPECIAL INVESTIGATION, 
Washington, D. C. 

The subcommittee met at 10 a. m., Hon. L. Mendel Rivers (mem- 
ber of the subcommittee) presiding. 

Mr. Rivers. Let the committe come to order. 

Mr. Courtney. This resumes a hearing commenced on June 14, 1956, 
in reference to the Armed Services Procurement Regulations—two 
specific sections of them—and a specific section of the Navy Procure- 
ment Regulations. 

Mr. Chairman, when we adjourned the departments present asked 
leave to consider revisions of the Armed Services Procurement Regu- 
lations having to do with notification to persons charged with sus- 
picion of fraud. 

Mr. Rivers. Before we start on that, I would like to say that you 
observe my sitting in the absence of Mr. Hébert. I have been dele- 
gated by Mr. Hébert to carry on in his absence. So in his unavoidable 
absence from the city he has delegated me to act in his stead and to, 
if possible, terminate this hearing. 

With those words for the record, Mr. Courtney, now we can go 


x 


ahead with General Ghormley. 


STATEMENT OF BRIG. GEN. WILLIAM K. GHORMLEY—Resumed 


General Guormiey. Mr. Chairman, this statement will cover the 
three points of our discussion this morning. 

Mr. Chairman, I am here today first to report to your committee 
the results of action taken subsequent to the June 14 meeting with 
your subcommittee in connection with the suspension of bidders sus- 
pected of having committed a fraud or a criminal offense in connec- 
tion with a Department of Defense procurement ; 

Two, to discuss with your subcommittee the policies and procedures 
of the Department of Defense in handling late bids under formally ad- 
vertised procurement and to report action being taken in this area sub- 
sequent to our previous meeting ; and 

Third, to submit a statement of the Department of Defense position 
on the procurement procedure used by the military departments which 
encourages a prospective contractor to present in the first quotation 
his most competitive proposal. 
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I have with me representatives of the military departments to an- 
swer any questions which may involve their particular department. 

In connection with suspension of bidders, following the discussion 
with your committee on June 14, 1956, a decision was reached by rep- 
resentatives of the Department of Defense and the Department of 
Justice that there would be no objection to the Department of Defense 
notifying any suspended firms or individuals upon suspension. 

A change in Department of Defense policy is included in the Armed 
Services Procurement Regulation Revision currently being processed. 

This revision states in part: 

Notice of suspension: The firm or individual concerned shall be furnished a 
written notice by the Secretary of the department concerned, or his authorized 
representative, of the suspension within 10 days after the effective date of the 
suspension. 

Mr. Rivers. I think that right there that has been a departure from 
your policy, if I understand correctly. 

General GHORMLEY. Yes, sir. 

Mr. Rivers. We want to compliment you on that change of policy. 
It is a policy change, isn’t it? 

General GHORMLEY. Yes, sir; it is a change in our policy. 

Mr. Bares. Mr. Chairman ? 

Mr. Rivers. Mr. Bates? 

Mr. Barres. I think the question arose when we discussed this in the 
earlier hearing. 

General GuorMiey. Yes, sir. 

Mr. Bares. Now, has that situation been fully developed so that the 
Department of Justice does not feel that there is any merit to that 
contention 4 

General Guormuey. Yes, sir. In our discussions with the Depart- 
ment of Justice that paricular problem was discussed and they said 
that they had no objection to notification of the suspension. However, 
they did indicate that it might prejudice the case if we gave them all 
the information involved in the case. But to notify the contratcor of 
suspension, they would have no objection. 

Mr. Bares. So all of the objections which were raised heretofore at 
our other hearings, were taken into consideration, and now you are 
satisfied and the Department of Justice is satisfied that no harm will 
come of this regulation. 

General GHormiEy. That is correct. 

In the area of late bids, section 2-302 of the Armed Services Procure- 
ment Regulation provides that bids shall be submitted in sufficient time 
to reach the designated procurement office prior to the time fixed for 
their opening. Bids received from the time fixed for opening are 
considered late bids. The regulation states that such bids will be 
considered, provided they are received before the award has been made 
and provided the failure to arrive on time was due solely to a delay 
in the mails for which the bidder was not responsible. 

Otherwise, late bids are not considered but are held unopened until 
the time of award at which time they are then returned to the bidder. 
Tt is my opinion that the procedures of the military departments are 
entirely consistent with the basic policy. 
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Generally, when a late bid is received by a procuring office and there 
is doubt as to whether its tardiness was due to a delay in the mails 
which was not the fault of the bidder, the procuring office will contact 
the local post office to determine if the bid was so delayed. That post 
office, in turn, will check the mail channels back to the originating 
source to determine the facts. It must be kept in mind that the pro- 
curement office must necessarily rely on the information received from 
the Post Office Department. 

This procedure has proved workable in the past, though we realize 
there have been exceptions. In some cases difliculties have arisen be- 
cause of the inaccuracy of the information received from the Post 
Office Department. This is an area which calls for continuous 
scrutiny. 

The problem of improving our procedures has been submitted to 
the Armed Service Procurement Regulation Committee with the 
objective of incorporating into the basic policy of the Department 
of Defense regulation uniform procedures which will give the depart- 
ments more definite guidance in this area. I can report that in the 
course of the first meeting between representatives of the Department 
of Defense and the Post Office Department, many facets of this 
problem were explored. Department of Defense policy will be revised 
to reflect any improvements which grow from this study. 

Mr. Courtney. May we break in there, Mr. Chairman? 

Mr. Rivers. Yes, sir. 

Mr. Courrney. Since our meeting of June 14, 1956, the subcom- 
mittee has received from the Department of the Navy a revised regu- 
lation and a copy of it is on your desk, Mr. Chairman. 

I am sorry, I guess I should call it an initial regulation. It is 
revision No. 17 on this general subject. The burden of the subcom- 
mittee’s interest had to do with two things: the confusion which arises 
in the mind of the bidder as to what his responsibility is to procure 
information concerning the delivery schedule of the mails, and, sec- 
ondly, the confusion that arises after late bids are accepted and while 
the determination is being made as to whether or not the delays were 
occasioned without the fault of the bidder in the mails. 

The regulations provide, although the practice does not conform 
completely to the regulations, that a bid which is rejected for want 
of satisfactory explanation of delays in the mail, shall be returned 
unopened. 

In other words, as the regulations are strictly interpreted, the deter- 
mination of the fact upon which the contracting officer is to rely, 
from whatever source his information may derive, would have to be 
made before the bid document was opened. Now, that practice has 
been more honored in the breach than in the observance, and of course, 
it only arises where a peek has been taken at the contents of the bid 
documents, and of course, it also only arises where there is a contest 
as to who is the low bidder. 

It is in that area that we have had the greatest difficulty and the 
most numerous complaints. 

Mr. Rivers. Let me see if I understand your statement. 

You say in the past where a bid has arrived late due to some unde- 
termined cause, they were supposed to have returned that unopened 
if the delay was not occasioned in the mail and they did not, but 
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they return it after they opened it, and saw what was in it; is that 
what you are trying to tell me? 

Mr. Courtney. That has occurred in several instances, Mr. 
Chairman. 

Mr. Rivers. That had been the rule rather than the exception. 

Mr. Courtney. That has been, I should say, the practice rather than 
the exception. 

In fact, in the recorded cases which the Comptroller General has 
been required to pass upon—I think I am correct in this 

Mr. Rivers. I will ask the distinguished representative of the 
Comptroller General. 

Mr. Courrnry. We have some twenty-odd decisions on that question. 
Of course, the Comptroller’s rulings are always ex-post facto. I 
don’t know of many instances in which the bids have been returned 
unopened. 

Mr. Rivers. You say that they now are going to make that alleged 
practice ? 

Mr. Courtney. Let us wait until we hear from the Department of 
the Army, on what their position is with respect to the returning 
Mr. Rivers. You are the one that interjected this in his statement. 

Mr. Courtney. Yes, sir. 

Mr. Rivers. It might be well if we let him complete his statement. 

Mr. Courrnry. That was the end of the general’s statement on 
that subject. 

Mr. Rivers. I see. 

General Guormiry. I would like to comment in regard to that. 
The situations just been discussed would be an exception to the policy, 
because the policy I think is very clear, because the determination is 
whether or not that bid is late will be made before any change is 
made, or any action is taken on the bid, itself. 

Mr. Covurrney. Correct me, General, if I am wrong, and you, 
please, Mr. Fisher, we have some twenty-odd rulings of the Comptrol- 
ler General made with respect to the late bids, which are printed here 
and I believe all of you have copies of them, and we have some more 
recent decisions. I do not know of any case on which the Comptroller 
passed where the bid document was returned unopened. Do you re- 
call any, Mr. Fisher? 

Mr. Fisuer. So far as I am aware we don’t get a case if the bid 
document is returned unopened, because we don’t have the argument 
as to whether it was low or not. The Department doesn’t know 
whether it was low or not. 

Mr. Courtney. But you do also have cases and are there many in 
the rulings which we have gotten here and assembled for public 
information, where there has been a change in the ruling of the con- 
tracting officer in his decision as to whether the bid was or was not 
acceptable. 

Mr. Fisuer. We have had several cases where original information 
was that the bid was received on time or late and subsequent informa- 
tion 

Mr. Courtney. Was changed. 

Mr. Fisuer. Changed it. 

Mr. Courrney. And the bid in the meanwhile had been opened. 

Mr. Fisner. Yes, sir. 




















hat 


Mr. 


an 
1aS 
he 
mn, 


ed 


n 





ARMED SERVICES PROCUREMENT REGULATIONS 3247 


Mr. Courtney. And considered. 

Mr. Fisuer. Yes, sir. 

Mr. Courtney. Those are the cases to which we refer. 

Mr. Fisuer. That is right. 

Mr. Rivers. Did you want to say something, General ? 

General GHorMLEY. I want to quote for the record the regulation as 
is it written right now, which I think will answer the question that 
has been raised so far as policy is concerned. 

Mr. Courtney. There is no question about the regulations. They 
are perfectly adequate in themselves. ‘They say the bids shall be re- 
turned unopened. 

General GuHormMLEy. Unless other disposition is requested or agreed 
to by the bidder. 

Mr. Courtney. By the bidder, that is correct. It is admitted here 
and the Comptroller’s rulings bear me out, that there have been num- 
erous occasions in which the facts situation have once been determined 
and the bid opened and a peek taken at the thing and the bid returned. 
Our query of the Departments is simply this: Why aren’t the regula- 
tions carried out? 

Make your decision, whatever it may be, on whatever evidence may 
or may not be substantial, and having made it, then the bid be con- 
sidered. That is what the regulations say. Or returned unopened. 

Mr. Harpy. Haven’t we had any explanation of that, Mr. Chair- 
man ¢ 

Mr. Courtnry. Not up to this point. We are just getting into this 
subject. 

Mr. Rivers. General, do you want to dwell on that? 

General GHoRMLEY. Commander Molloy, of the Navy, will answer 
that. 

Mr. Rivers. Give the reporter your name. 


TESTIMONY OF COMDR. J. M. MOLLOY, OFFICE OF NAVAL MATERIEL 


Commander Motxoy. I am Comdr. J. M. Molloy of the Office of 
Naval Materiel of the Navy Department. 

I would like to comment on the observation that the regulation 
which says that a bid determined to be late would be returned un- 
opened is more honored in the breach than in the practice. 

I have had substantial number of years in actual practice in han- 
dling these bids, and from my experience I would have to quarrel with 
the conclusion that this policy is honored in the breach. 

Mr. Courtney. Let me just interrupt you there. My observation 
was made upon the basis of the facts recited in printed rulings of the 
Comptroller General. I don’t go beyond them. 

Commander Motioy. With respect to the rulings of the Comp- 
troller General, as Mr. Fisher has pointed out, he does not get this 
case until there is a dispute, and the man would be low. 

In a great majority of these cases, we don’t know, since we don’t 
open that bid, whether the bid is low or not. We never know that. 

With respect to the facet of the problem which arises because we 
open a bid, based on valid information from the Post Office Depart- 
ment, which valid information upon further investigation by the 
Post Office Department changes, so that we have a new ruling, would 
not, I think, be evidence that we are honoring our policy in the breach. 
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That is a practical matter of specific factual information. And 
we would be just as unhappy with that situation as anybody else. 

Mr. Courrnry. Suppose you had conflicting rulings from the 
Department of Post Office, and there was no evidence of fraud and no 
evidence of any collusion on the part of the prospective bidder, hav- 
ing once made a determination on facts and opened the bid, ’ what 
justification i is there for reversing the position. 

The law in the case of administrative rulings is if there is sub- 
stantial evidence to sustain the ruling, it won’t be questioned, that is 
the position of the Comptroller General, that there is substantial 
evidence to warrant the action of the administrative officer, even if 
it be conflicting, or later determined to be not substantial. 

If at the time it is received it is subtsantial, it warrants sustaining 
the contracting officer ; isn’t that correct ¢ 

Mr. Fisuer. Well, that is after the contract has been awarded. 
If the contract hasn’t been awarded yet, I would think they should 
take the best evidence they have. 

Mr. Courtney. That is right. 

Mr. Fisuer. Whether it is the first or the last. 

Mr. Courtney. Having made the determination ? 

Mr. Fisner. Having made the determination and awarded the con- 
tract a little bit late, then to come along and say, “We have other 
evidence to breach our contract.” 

Commander Motioy. On that phase of the problem, the Comp- 
troller General has ruled consistently that we may rely on the evidence 
presented to us by the Post Office Department. Having relied on 
that evidence, we make an award, the results in a binding contract 
which will not be upset by the General Accounting Office. 

However, if we receive information from the Post Office and prior 
to making awards it is then determined that that information was 
not accurate information, then we do not go barreling ahead to make 
an award as Mr. Fisher indicated. 

We should in that situation, hold up, determine what are true facts, 
and then pass the contract to the man who deserves it based on the 
facts. 

Mr. Courtney. What is your position ¢ 

Mr. Rivers. Let’s get these people’s names in the record. 

Mr. Werrare. My name is Bradley L. Welfare, Mr. Chairman. 
It is in the record. 

Mr. Courtney. He speaks for the Department of the Army. 

Mr. Wetrare. Mr. Courtney, the Army is compelled to agree with 
Commander Molloy on the question of whether the rule is honored in 
the breach. 

Mr. Courtney. The rule with respect to returtiing bids unopened. 

Mr. Wetrare. Unopened, yes. 

It is just to my way of thinking inconceivable that you could start 
with the assumption that the Department of Defense regulation says 
one thing, and the Army consistently does something else. 

Mr. Courtney. I only rely on a written record. 

Mr. Wetrare. As Commander Molloy pointed out, the cases which 
get to the Comptroller General are negligible in relation to the total 
late bids we receive and return. 

Mr. Courtney. Now, Mr. Welfare, as to the Army’s position with 
respect to making a determination which is final prior to the time the 
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bid is opened, and will be binding on both parties in the absence of 
fraud, of course. 

Mr. Wexrare. Mr. Fisher has ruled in specific Army cases that we 
make the decision at the time upon the best evidence we had. In the 
recent Carbonic case, sir, you may recall, you ruled in that case, we 
made the award on the basis of the best evidence then available, 
which was on information from the local post office. 

Mr. Courrney. Are you finished ¢ 

Mr. Wetrare. Yes. 

Mr. Courtney. What do you say, Mr. Sohier? 

Mr. Sonter. I am Walter Sohier, speaking for the Air Force, Mr. 
Chairman. With respect to the record, Mr. Courtney, I think the 
record does support the fact with respect to the Air Force that we do 
follow the procedures in our regulations. I have in front of me a 
Comptroller General opinion on the H. Bateman Construction Co. 
case, for instance. 

Mr. Courrney. That, I think, is the most recent. 

Mr. Souter. And it indicates that there were two late bids received 
and with respect to the Ajax bid we returned the bid unopened. 

Mr. Courtney. Yes. 

Mr. Souter. We received the information that the delay was not 
a result of delay in the mails. The H. Bateman bid we actually held 
unopened until we had the evidence from the Department of the Post 
Office that the delay was the result of delay in the mail and we opened 
it and made award to H. Bateman. I think that on the record indi- 
cates we are carrying out our procedures and policy here, and we have 
not had drawn to our attention by the committee or any other sources 
any examples where we have not followed this procedure. 

Mr. Rivers. In each case, Mr. Courtney, these respective gentlemen 
who represent the three services deny, is that what we find out, that 
there is any practice varying the existing regulations? 

Commander Motioy. That is correct. 

Mr. Rivers. Is that the statement in substance of all you three 
gentlemen / 

General Guormuey. That is correct. 

Mr. Wetrare. That is the statement for the Army. 

Mr. Courtney. The subcommittee won't go beyond the record which 
is in the public print—— 

Mr. Rivers. The reason they are putting in this evidence was to 
refute any such allegation by counsel—— 

Mr. Courtney. That is right. 

I think what they are saying, Mr. Chairman, if I may paraphrase it 
or suggest it, they are saying there are other cases than the cases we 
have before us here in the printed record and on those cases the prac- 
tice is different; is that correct ? 

Mr. Souter. Mr. Chairman, [ am not aware of anythin 
record 

Mr. Courtnry. No, there is only one Air Force case. 

Mr. Souter. That we have not been following our procedure. 

Mr. Courtney. There is only one Air Force case. 

Mr. Souter. Then I think the record is clear in our case that we 
are following the procedures. I would like to have the record clear 
now that that is the case. 
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Mr. Kuun. Then to completely clear the record in that Bateman 
Construction Co. case, the award was not made to the Bateman Con- 
struction Co. whose bid was timely. 

The award was made to the Ajax Construction Co., whose bid in 
fact was not delayed in the mails, and should have been rejected. 

The delay was the fault of the bidder, and the award was made to 
that contractor; is that not correct. 

Mr. Sonter. Yes; that is correct. 

The point I am trying to make, I think I mixed up the names of 
the contractors. The point is with respect to one bid, on which we 
had information the delay was not the result of the mails, we re- 
turned it unopened. But we opened the one on which we received 
information, the delay was the result of delay in the mails. 

Mr. Rivers. You are trying to say in all cases you acted in good 
faith. 

Mr. Souter. We have had no evidence that we have received here 
from this committee or from the Comptroller General that we have 
departed from the procedures set forth in our regulation. 

Mr. Rivers. Let the record show that. 

Mr. Bares. Is the counsel contending that they on one case deviated 
from the record ¢ 

Mr. Kunn. Not the Air Force. 

Mr. Rivers. Let the record be corrected for the Air Force, then, if 
that is not true. 

Mr. Bates. The committee has no cases before us, is that correct, 
on the part of the Air Force? 

Mr. Rivers. The Air Force is out of the woods. 

Mr. Rivers. Mr. Bates. 

Mr. Bares. I was merely suggesting that we consult with the other 
services concerning specific cases. 

Mr. Rivers. Yes. 

IT want to finish with the Air Force since started off with them. 

Mr. Courtney, what do you say about the Air Force? 

Mr. Courtney. I said on the facts recited by Mr. Kuhn, which 
cast some question, on the face of it, as to the reliability of the infor- 
mation on which the Air Force acted, at least they acted in good faith 
and within the spirit of the regulation. 

Mr. Rivers. Next case, the Army ? 

Had General Ghormley finished? Had you finished your statement ? 

General Guormiry. In this regard; yes. 

Mr. Rivers. The next witness. 

Mr. Courtney. The question then is, What is your position as to the 
degree of care, the quality of evidence upon which a bidder in these 
circumstances must rely ? 

Is he an insurer, in your view, that the bid once deposited will be 
delivered, General ? 

Mr. Nasu. My name is James Nash, Office of Secretary of Defense. 

Tt is the responsibility of the bidder, Mr. Courtney, to see that his 
bid arrives on time before the time of opening. 

Mr. Courtney. Is there any objection, Mr. Nash, to stating that 
in the regulation ? 

Mr. Nasu. I think it is clear from the invitation to bid that that 
is his responsibility. 
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Mr. Courtney. This problem would never arise, the question of 
late bids would never arise if the regulations simply stated that it 
was the responsibility of the bidder to insure the delivery in the 
regular course of the mails. Now, that is not spelled out and that 
is where you have your trouble. 

Mr. Nasu. I think, sir, the question would still arise where the 
bidder deposited his bid in the mail on time to reach the installation 
before the time of opening, but for some delay in the mails it did 
not arrive on time. It is the policy of the Department of Defense 
that in that situation, where that is established, that the bidder will 
not be penalized. 

Mr. Courtney. Couldn’t it be very simply stated so that there 
would be no doubt in the regulations that the responsibility was that 
of the bidder, and then if there happens to be conflicting information 
coming from the post office, whatever resolution you make of that 
conflict still doesn’t put the onus on the departments of the Govern- 
ment, but places it squarely where it ought to be—on the bidder? 

Mr. Nasu. I believe, sir, that our regulations are clear on that. 

Mr. Courtney. Yes. 

Commander Motioy. If I might cite the regulation which I think 
does carry out the point that Mr. Courtney mentioned. I will quote 
from the Armed Services Procurement Regulation, which has been 
in print for many years, in paragraph 2-302: 

Bids shall be submitted in sufficient time to reach the designated office prior to 
the time fixed for opening. 

That same kind of language, as I recall, is contained in the invitation 
for bid forms under a caption “Instructions to Bidders.” 

Mr. Courtney. Then it is watered down with late bids. That is 
what we are talking about. The acceptance of late bids. 

Commander Motioy. You must put the responsibility on the bidder 
first, and then if you are going to provide for late bids, you obviously 
must go on and state the condition with respect to late bids. 

Mr. Courtney. What is your objection when stating the condition 
for late bids of placing the responsibility directly upon the bidder, 
to be correct as to his facts? 

Commander Motxuoy. As I understand you would have us say that 
it is the responsibility of the bidder to insure that his bid arrives prior 
to the time fixed for opening. 

Mr. Courtney. No. 

Mr. Srecer. Could I make a statement on that point for the Navy? 

Mr. Rivers. Have you finished, Commander? 

Commander Motxoy. I would like to have Mr. Steger possibly 
clarify this point because I believe Mr. Courtney and I are not on the 
same waveband here. 


TESTIMONY OF MERITT STEGER, DEPUTY GENERAL COUNSEL, 
NAVY 


Mr. Srecrer. My name is Meritt Steger, Deputy General Counsel 
for the Navy Department. It is my opinion, Mr. Chairman, that the 
Armed Services Procurement Regulation is very clear on the point 
that we are discussing. Commander Molloy read a portion of 
the paragraph 2-302 of the Armed Services Procurement Regulation. 
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These provisions, in substance, are contained in the terms and con- 
ditions of the invitations for bids, the standard form of invitations 
for bids used throughout the Government, the form prescribed by the 
General Services Administration. 

I would like to read this sentence from the same paragraph of the 
Armed Services Procurement Regulation 2-302: 

Such late bids shall be considered, provided they are received before the award 
has been made and provided the failure to arrive on time was due solely to a 
delay in the mails for which the bidder was not responsible. 

It seems to me that that is a clear statement that the only time 
that we can consider a late bid is when it is late due to delay in the 
mails for which the bidder was not responsible. 

That seems to me to tell the bidder that you must post your bid in 
time to be received by the office by the hour of opening. I couldn’t 
think of any clearer language. 

Mr. Courtney. The problem would never arise. You wouldn’t 
have 35 Comptroller General rulings on the subject, if it were clear 
as to whose responsibility it was. 

The question only arises in the case where there is a conflict between 
what the bidder knew when he deposited the envelop in the mail, or 
should have known, and the conflicting information that arises later. 

Mr. Srecer. Mr. Courtney, I think that most of the Comptroller 
General decisions that you have compiled involve the situation where 
the local post office or someone in the local post office gave an original 
opinion that the bid was either timely, and then at some later date some 
other echelon of the post office said that it was not a timely bid. 

Mr. Courtney. That is correct, exactly right. 

Mr. Srecer. Or that the original post office said that the bid was 
late, and therefore, the purchase office returned the bid unopened, and 
made an award to another bidder, and then later on it was determined 
from the mark on the envelope that the bid was actually timely. 

I think all of those cases involved different information which has 
been given out. And the Comptroller General has held that if we 
post office, and we are meeting with representatives of the post office 
then that the Comptroller General will not upset that award, that it isa 
valid contract. 

I do believe that, as General Ghormley has indicated in his state- 
ment, I think it is very important that we make arrangements with the 
post office, and we are meeting with representatives of the post office, 
to develop a uniform procedure where we will avoid, as much as pos- 
sible, the obtaining of conflicting information from the post oflice. 

Mr. Rivers. That isa desirable way to go at it. 

Mr. Srecer. That is our desire. 

Mr. Rivers. If that comes out of this hearing, we will have gained 
something. 

General Guormiey. Mr. Chairman, that is what we are going to do. 

Mr. Courrney. That is what the cases that have come before the 
committee, and which prompted this inquiry, had to do with: Upon 
what information is a bidder who submitted a bid entitled to rely or 
must he rely? 

The case we have had here is a case where a bidder went to a postal 
depository, made an inquiry of the clerk, reported the information 
given him by the clerk at the point of departure, at which time he 
lost control of the envelope or the bid. 
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Then later he had conflicting stories from within the Post Office 
Department as to whether or not he had gotten correct information. 

Mr. Hess. All of the cases are based on conflicting information from 
the Post Office Department. 

Mr. Courtney. Conflicting information from the Post Office De- 
partment. 

Mr. Rivers. Now, if we can reconcile some sort of a procedure, or 
reconcile these things with a new procedure, then maybe a lot of the 
area of disagreement has been or may be avoided. 

Mr. Courtney. Of course, Mr. Chairman, the simplicity of taking 
away the late bid problem 

Mr. Harpy. Would be to just discontinue receiving late bids. 

Mr. Courtney. Discontinue receiving late bids. You wouldn’t have 
any problem at all. 

Mr. Rivers. I think that is right. 

Mr. Wexrace. I would like to comment, Mr. Chairman, if I may, on 
the statement which counsel just made, the question of eliminating late 
bids entirely. 

That possibility has been considered from time to time. It would 
certainly be the happy solution to this whole situation. But our opin- 
ion over the years, and experience, has been that American people and 
industry and contractors Just won’t stand for it. 

If they go down and in due time deposit a bid in the mail, they 
feel, and properly feel, that they are entitled to have it delivered in 
the time that 1t normally would be delivered. 

And that if because of some postal clerk’s error it doesn’t get there, 
American industry is not going to—just will not let us take the position 
that we are not going to consider it. 

Mr. Courrnry. The problem seems to be in conflicting information 
which the bidder says he got when he made his deposit. Then you 
come along, and some of the departments, instead of determining 
what information he had from a responsible office of the post office, 
at least the man behind the window, you go to the post office at which 
the envelope is received, and take his advice, that postmaster’s advice 
as to what should have been the case if an envelope had been deposited 
at Springfield. 

Mr. Wetrare. Of course, the military departments would have no 
way in the world of controlling what the local post office might tell 
the bidder. 

Mr. Courtney. Would you have any way of controlling what the 
post office at the point of destination would tell you / 

Mr. Wetrare. We could, by agreement, through these conferences 
which we are holding. 

General GHorMLEY. I would like to make a statement on that. 

Mr. Rivers. Go ahead. 

General GuorMLEY. We are working on the field of the problem 
area, of coming up with an agreement with the Post Office Depart- 
ment where we can assure ourselves that information we are getting 
is the best information that is available. 

Mr. Rivers. Mr. Courtney, what do you say to that ? 

Mr. Courtney. The information on which the bidder himself can 
rely. 

General GuorMLEY. And also contracting officer. 
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Mr. Courtney. And spell the source from which that information 
will be taken, so that the bidder will have the same opportunity of 
determining what the fact would be as the departments would. 

General Guormiry. I would hope that when this study has been 
completed that both the contracting officer and the bidders would be 
aware of the procedure which we have e agreed to 

Mr. Courtney. In advance. 

General Guormuey. And the Post Office Department, be a part of 
the regulation. 

Mr. Rivers. That is exactly what we want. 

Mr. Kuun. I was going to state just what the general stated, that 
is, that they are working on that. Prior to this statement this morn- 
ing, the Air Force is the only one that implemented the Armed Forces 
procurement regulations in their instructions. 

The Navy in their Bureau of Supplies and Accounts Manual was 
the only one that stated that they shall solicit information from the 
post-office activity in writing, which they have in their procurement 
directives now. 

Mr. Harpy. Have they limited that to any specific individual in 
the post office? Maybe you have an RFD carrier involved. 

First thing you know you get a clerk hooked up in there, and 
depend on his information. 

It seems to me we had a case like that, where there were 47 different 
people involved in the handling of a bid. If there were a practical 
way we could do away with late bids, I would gamble, notwithstand- 
ing the attitude of bidders, that within a short per iod ‘of time if they 
were required to take the full responsibilities for seeing that the bids 
got in on time, they would have developed a procedure for accom- 
plishing that themselves, and we woutdntt have to go through all 
this administrative business. 

Mr. Mirtter. Only a matter of 24 hours in most cases. 

Mr. Harpy. That is right, that is the usual thing. 

Mr. Rivers. General Ghormley, are you trying to tell us that you 
feel that the Department of Defense, is in the process of working 
out regulations for all of the services which would be unmistak: ible. 

General Guormuey. Uniform procedure for the armed services. 

Mr. Rivers. Do you understand that Commander Molloy? 

Commander Motuoy. Yes, sir. 

Weare participating in that effort. 

Mr. Rivers. What: about the Air Force? 

Mr. Souter. Yes, sir. 

Mr. Rivers. Whospeaks for the Army ? 

Mr. Wetrare. I speak for the Army. 

The Army is working with General Ghormley on it, and we are in 
complete agreement. 

Mr. Rivers. That looks like a very fine development, Mr. Courtney. 

Mr. Bares. I think the case is clear, Mr. Chairman. 

But we are in the process of examining the various services as to 
their deviations from their own instructions. As far as the Air 
Force is concerned we have come to the conclusion they have not 
deviated. We have not pursued that matter specifically with the 
other two services. 
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Mr. Harpy. Let’s not make a flat finding; we might say on the basis 
of such information that we have we don’t know that they have 
deviated. 

Mr. Courtney. The question becomes moot if it becomes resolved. 

Mr. Souter. We have no reason to think we are more noble in this 
respect than the other departments. Perhaps we will find we are all 
out of the woods. 

Mr. Bates. May I pursue that point ? 

Mr. Bates? 

Mr. Bates. I would merely like to get a statement from the Army 
and the Navy as to whether or not they have deviated from the policy. 

Mr. Rivers. Is that the pleasure of the committee ? 

Mr. Courtney. I thought they had answered the question. I am 
sorry. 

Mr. Bares. The counsel originally made the statement that it was 
observed in the breach. The only thing I am trying to clarify, Mr. 
Chairman, is that the counsel has stated they have observed this in the 
breach. I want to know whether or not that is the situation. That 
has never been answered. 

Commander Mot.oy. I will comment for the Navy on that. 

I have indicated that the general policy of returning bids unopened 
is not honored in the breach with respect to the Navy Department. 

And more specifically to the cases that the Comptroller General 
has ruled on, I know of no case where any activity of the Navy 
Department has opened a bid that was late without evidence from, 
for example, the Post Office, that that bid was one that should be 
considered. Now, the GAO cases involve a change in facts after that 
fact situation. So I know of no case in which the N: avy Department 
has opened a bid without valid reason to open it. 

Mr. Bates. Mr. Chairman, if I may continue ? 

Mr. Rivers. We are indebted to Mr. Bates for clearing that up. 

Mr. Bates, you continue, because that is what we want. 

Mr. Bares. I would like to ask counsel if we have any information 
contrary to what Commander Molloy said 7 

Mr. Rivers. I thought you said that before. 

Commander Motioy. I said part of that before. 

Mr. Bares. I had understood there are 35 cases which have been 
examined, indicating a breach of the policy. I would like to ask 
counsel if we have any cases contrary to what Commander Molloy 
stated. 

Mr. Courtney. I didn’t spell them out by way of service. 

There are 35 printed cases se 

The point I suggested was that is a written record. The point I 
do not dispute with the Commander is what he does in cases that 
never got to the Comptroller General. 

The cases that concern us and that are referred to and to which 
I was making reference were cases where having once made the deter- 
mination, the determination was reversed. 

Mr. Bares. Then it is a question of conflicting information, not a 
question then, Mr. Chairman, I submit, not a question of a deviation 
from policy, but a deviation because of a conflict in information. 

Mr. Courtney. After the opening of a bid. 

Mr. Bares. What else can they do? 

Mr. Rivers. Is that a fair statement ? 














3256 ARMED SERVICES PROCUREMENT REGULATIONS 


Commander Motioy. That is correct. 

It is my feeling that the General Accounting Office feels and has 
ruled that our course of action in that situation where the fact picture 
has changed that we should not go ahead until we have further ex- 
plored the facts. I don’t believe we have any conflict of practice or 
policy on the point at issue. 

Mr. Courrney. Mr. Welfare, go ahead. 

Mr. Wexrare. I know of no specific instance, Mr. Chairman, in 
which the Army has opened a late bid. I am free to admit that it could 
have happened ‘inadvertently out of a military action, but I know of no 
specific case. 

Mr. Courtney. The question addressed to you is the same as that to 
the Navy, where having opened the bids you then changed your mind 
on subsequent facts. 

That is what we are talking about, not what you had when you 
opened the bid but what you got after you opened the bid, which con- 
flicted, and in the absence of fraud. 

That is what we are talking about. 

Mr. Bares. That is the counsel’s question, not my question. My 
question is whether or not you deviate from your policy. 

Mr. Wetrare. The answer to that is “No,” sir. 

Mr. Harpy. If the gentleman will permit—— 

Mr. Rivers. Do you yield to Mr. Hardy ¢ 

Mr. Harpy. In connection with both of these replies from the Army 
and the Navy, is not the key to this whole problem a determination 
as to the reliability of the source that is used in the first place? 

Mr. Rivers. I think there may have been something to that. 

Of course, if you go ahead, and just ask a carrier who delivered 
the mail: “Now, did this have time to get here on time?” and on the 
basis of that you go ahead and open it, 1t would seem to me that who- 
ever exercised that kind of administrative determination was on 
rather dubious grounds. I think we have had some evidence of that 
type of action. 

Mr. We rare. I think, sir, that you put your finger, if I may say so, 
on the very heart of what General Ghormley is working on with the 
Post Office. That is to pin down a person, by title, in each post office, 
and the present thinking I think is the Superintendent of Mails. 

General GuormLey. We are not sure yet. 

Mr. Rivers. We have heard everybody quote the Comptroller Gen- 
eral. What about letting him quote himself? We want you to get into 
this because we are telling you what you said. 

What did you say? 

Mr. Fisner. On the late bids that they may return unopened, I 
would suppose that ordinarily it isn’t the low bid in the first place and 
the bidder gets it back and makes no complaint. We would never 
hear of that, you see. 

The only cases we would have is where a late bid has been opened. 
I am not prepared to say that they open these bids promiscuously 
when they come in late. “All I know is the case we get involves a bid 
that came in late that was opened and happens to be low. 

Naturally, that would be a comparatively rare case. 

Mr. Courtney. In the total number of bids. 

Mr. Fisuer. In the total number of bids. 
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I wouldn’t want to say either that every late bid is returned un- 
opened because of the many offices throughout the world that bids are 
being taken in, and various people that may be there. 

But I am not aware of any practice of opening late bids improperly. 

Mr. Harpy. You don’t think it is deliberate, in other words? 

Mr. FisHer. No, sir. 

Mr. Rivers. A conscious opening of bids in violation of existing 
regulations. 

Mr. Fisuer. No, sir. 

Mr. Harpy. I would gather that you may have observed some in- 
stances where there has been a rather rareless administrative practice 
of relying on not too reliable information. 

Mr. Fisner. I think that is why we get these problems thrown in 
our. laps. 

Perhaps two reasons: One, they are a little bit dubious about 
whether the information they have can be considered reliable, or, two, 
they would just rather put the cat on our back and let us take the 
responsibility, anyway. 

Mr. Rivers. I want to say this, for the Chair, that this committee 
makes no apology for what we have done in this case. If nothing else 
happens and these two developments come about—whereby you can 
get an area of agreement and pinpoint this thing, as Mr. Hardy so 
aptly observed, and which was agreed by the distinguished representa- 
tive of the Department of the Army, that would be well done, and if 
we do nothing else. What I want to say, and I am sure I speak for 
my chairman, Mr. Hébert, and certainly Mr. Vinson, we expect to be 
advised when that agreement with the Post Office is forthcoming. 

Mr. WetrFare. Surely. 

(reneral GHORMLEY. Yes. 

Mr. Rivers. Mr. Courtney, get the full agreement for this committee. 

Mr. Courtney. Yes. 

Mr. Rivers. Have vou anything to add to that ? 

Mr. Courtney. We have another matter on a wholly different basis 
than this. 

Mr. Rivers. Does this determine this particular discussion ? 

Mr. Courtney. Yes. 

When the Department reaches its final conclusion, simply that the 
subcommittee be advised of whatever it is. 

General GuorMLEY. Yes, sir. 

Mr. Rivers. I want also to compliment all the witnesses for your 
frankness and your eagerness to defend your department. That is 
what you were sent here for, and vou did a ‘good job, all of you. 

Now, the next question. 

Mr. Courrney. Mr. Chairman, during the course of the hearings on 
IT. R. 8710 there was a discussion before the full committee, concern- 
ing a Navy Department procurement regulation having to do with 
the solicitation of proposals of negotiating. I would like to advert to 
the way in which the subject was raised first, and to its present posture, 
and to the proposals within the Department. 

Sometime in ag y of 1956 a matter was brought to the attention 
of the Comptroller General—— 

Mr. Rivers. Mr. Courtney, this is the subject matter of what? 

Mr. Courtney. This is Navy Department Regulation 3.002. This 
is failure to negotiate with bidders on proposals’ for quotations. 
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Mr. Rivers. Thank you. 

Mr. Mutter. Is that 3705? 

Mr. Courtney. No, 3.002, Navy Department regulations, conduct 
of negotiations in competitive fixed price procurement. 

Mr. Harpy. Mr. Chairman, I wonder—I don’t know how much of 
the territory in this general subject you plan to cover, whether you 
are going to confine it to this business of failing to negotiate with the 
people who submitted proposals. But this is a field that in my judg- 
ment we ought to do something—looking toward the restriction of 
the areas in which this procedure is employed. 

To me, I have seen so many illustrations of abuse of this practice 
that I think we ought to curtail it as much as possible. I just think 
it is a reprehensible thing the way it is used in a lot of cases. 

Mr. Miuier. Mr. Chairman. 

Mr. Rivers. Mr. Miller. 

Mr. Miter. I would like to associate myself with what Mr. Hardy 
has said. 

Because I too have seen it. I think it is about the time the reins be 
tightened slightly. We are going into a period, apparently, where 
we are demobilizing and getting back to normalcy, and I think that 
the quicker we draw a rein in this field, the better off we are going 
to be. 

And the services may just as well begin to realize that some burden 
is going to be put on them, they are not going to get by with murder 
by saying it is done in the interest of national defense, in the interest 
of emergency. 

Mr. Rivers. I see by the morning paper that the Congress is asked 
to be on the lookout for a cutback. 

Mr. Minter. And with the cutback, we should cut back some of 
these reprehensible practices that, to my mind, have gotten into the 
Defense Department. 

Mr. Rrvers. I think we are tending to get back to normalcy, which 
you have so aptly stated. I have to agree with it. 

Mr. Harpy. I don’t know whether we are going to get into that 
area at this particular time or not. But if not, it is an area we cer- 
tainly ought to explore as soon as we dispose of this phase. 

Mr. Courtney. I think I can bring this up. 

Roe Rivers. You have something definitely in mind. So you go 
ahead. 

Mr. Courtney. I have indicated the time at which the subject 
matter was queried by the full committee. 

Mr. Fisher is here for the General Accounting Office, and the sub- 
ject was queried by him in connection with the complaint of a bidder, 
as to whether or not what was being done was in the best interest of 
the Government. Now, the Navy Department contended that it was. 

And after that contention and after its response to the Comptroller 
General, the subcommittee was advised by the Comptroller General 
that the Department of Defense had indicated that this procedure 
was to be made Defense Department-wide. 

As of this time, we haven’t seen any regulations to that effect. But 
let me point to the regulations. 

This comes under the heading of 3.002 of Navy Department Regu- 
lations on Negotiations, the heading is “Conduct of Negotiations in 
Competitive Fixed-Price Procurement. 
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Now, the fact situation that was discussed before the full com- 
mittee was a situation in which six proposals were received to operate 
an installation of some kind in Rhode Island. 

The Navy got into it because at the time the administration of the 
petroleum matters were under the jurisdiction of the Navy Depart- 
ment. 

The Navy received 1 set of proposals and awarded, without further 
discussion with the other 5 bidders, to 1 of the 6. And, of course, then 
the matter was raised as to whether or not there were to be negotiation 
as the invitation indicated and—as raised by the Comptroller Gen- 
eral—as to whether or not such practice was in the best interest of the 
Government. 

The question raised before the full committee was whether or not 
if awards could be made upon receipt of proposals without further 
negotiations, whether or not competitive bidding was not indicated 
in the first instance. 

Now, the regulations are these: this is 3.002.1.8, “where the nego- 
tiator is satisfied from the proposals submitted that there has been 
adequate competition and that the low price or prices are reasonable, 
award should be made without further negotiations as to price, to that 
responsible firm submitting the proposal which is most advantageous 
to the Government. In such cases, it is the policy of the Navy not to 
attempt to reduce the initial quotations by further negotiations.” 

The issue then is having invited proposals to negotiate, is it proper 
under the circumstances not to conduct negotiations ? 

Now there is a further part of this regulation which has been called 
into question by the subcommittee, and by the full committee. In the 
same regulation under B-2, there is this provision: 

No information regarding the number of identity of the firms participating in 
the negotiations shall be made available to anyone whose official duties do not 
require such knowledge. 

Mr. Chairman, when this matter was raised before the full com- 
mittee it was defended upon the grounds, in substance, that it was 
intended to get the best bid on the first “go around,” or the best pro- 
so on the first go around. And the question addressed to the Navy 

epartment at that time was this: Whether or not that procedure was 
actually a punishment for bidders for not making a complete and 
final proposal on the first invitation to negotiate, or whether it was 
in fact designed to procure the best price for the Government after 
negotiation. 

In that situation, Mr. Chairman, we have the Navy Department 
regulation still in existence, and the suggestion that it is to be made 
Defense Departmentwide. 

Mr. Fisher has a letter in which the Comptroller General’s Office 
questioned whether or not such a procedure was in the best interests 
of the Government, and that is the question this morning. 

Mr. Rivers. Do you want to make a statement there, General ? 

General Guormuey. Yes; this is part of my statement. 

On page 3, under the heading “Conduct of Negotiations in Com- 
petitive Fixed-Price Procurement,” the Department of Defense has 
tentatively approved for Defense-wide use guidelines for the conduct 
of negotiation which include a procedure designed to encourage pros- 
pective contractors, in competitive fixed-price procurement, to present 
in the first quotation their most competitive proposal. 
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This procedure, which relates to procurement by negotiation, per- 
mits awards to be made without further negotiation as to price to 
that responsible firm submitting the proposal which is most advan- 
tageous to the Government in cases where the negotiator is satisfied, 
from the proposal submitted, that there has been adequate competi- 
tion and that the low price or prices are reasonable. 

The decision of the negotiator is made only after a thorough study 
of all proposals submitted together with the Government’s estimates 
of a fair price and the price history of the item being bought. Where 
the initial low price is not fair and reasonable, the negotiator is re- 
quired to conduct such negotiations as are necessary to assure a fair 
and reasonable price. 

Experience with negotiation during and since World War IT has 
shown that pricing techniques to support negotiation cannot be identi- 
cal for all transactions, but must be tailored to the requirements of 
2ach kind of situation. 

This experience has established the importance of encouraging pros- 
pective contractors to provide initially their best quotations. It is 
believed that the proposed procedure will accomplish this objective. 
If the potential contractor is assured of further bargaining, he may 
present a quotation which will provide room for negotiation purposes. 
If he does so, the Government can never be certain that the later bar- 
gaining will result in the removing of such contingencies. 

In the event, of course, that the contracting officer believes that the 
lowest quotation is not reasonable, the Government has kept open its 
option to bargain to obtain reasonable pricing. 

I would like to introduce for the record a copy of the proposed re- 
vision to the Armed Services Procurement Regulation. That con- 
cludes the statement. 

Mr. Rivers. You are going to submit that for the record. 

General GuorMLEY. Yes. 

Mr. Rivers. All right. 


CASE 54—-79—PROPOSED REVISION TO ASPR-3—705 
3.705—-SELECTION OF CONTRACTORS FOR NEGOTIATION AND AWARD 


(a) Where the contracting officer is satisfied, from the proposals sub- 
mitted, that there has been adequate competition and that the low price or 
prices are reasonable, award may be made without further negotiation as to price 
to that responsible firm submitting the proposal which is most advantageous to 
the Government. In such cases, it is the policy of the Department of Defense 
not to attempt to reduce the initial price quotations by further negotiation. 

(b) Where the contracting officer considers that the initial quotations are 
too high or where there is inadequate pricing knowledge to justify an award 
on the basis of the initial quotations, further negotiations shall be conducted 
in accordance with the following policies: 

(i) Where a responsible firm submits a quotation which is substantially 
lower than those submitted in all other proposals, negotiations may be con- 
ducted only with that firm. 

(ii) Where several responsible firms submit quotations which are so 
grouped that a moderate reduction in price might make any one of the 
group low, negotiations will normally be confined to firms within such 
groupings. 

Whenever negotiations are conducted with more than one firm there shall 
be a strict avoidance of “auction” techniques. No information regarding the 
number or identity of the firms participating in the negotiations shall be made 
available to the public or to anyone whose official duties do not require such 
knowledge. 
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Furthermore, no indication shall be made to any firm of a price which must 
be met to obtain further consideration. Whenever, in the course of negotiation, 
a substantial change is made in the Government’s requirements, for example, 
increases or decreases in quantities or material changes in the delivery schedules, 
all firms involved in the negotiation will be given further opportunity to submit 
revised proposals under the revised requirements. To this end, whenever nego- 
tiations are being conducted with several firms, while such negotiations may be 
conducted successively, all firms participating in such negotiations shall be 
offered an equitable opportunity to submit such revisions in their quotations 
as may result from the negotiations. 

All firms shall be informed that after the submission of such final prices, no 
information will be furnished to any of the firms which submitted quotations 
until award has been made. 

(c) Deviation from the above general policy is authorized in appropriate 
cases when buying research and development, special services (such as archi- 
tect-engineer services) or when cost reimbursement type contracting is antic- 
ipated. The decision that a price is fair and reasonable may be properly in- 
fluenced by the technical proposal promising the greatest value to the Govern- 
ment in terms of possible performance, ultimate prdoucibility, growth potential, 
and other factors bearing upon “state-of-the-art” considerations rather than 
the proposal presenting the lowest estimate of price or probable cost and fixed 
fee. 

The nature of the procurement, ability of a contractor to perform, or the 
reasons for use of a cost reimbursement type contract may be the controlling 
factors in making the selection. 

Mr. Hess. Why can’t you accomplish the same end by competitive 
bidding? 

General GuorMiry. In formal advertising, sir? 

Mr. Hess. Instead of using this practice that you propose here, 
why not resort to competitive bidding and the chances are that you will 
get a lower bid than you will under negotiations—— 

General GuorMLEY. This practice is used under certian situations, 
it is not susceptible to formal advertising. 

Mr. Harpy. Now, I can cite you somewhere it is used they are 
formally advertised. 

Mr. Courtney. May I call attention to what was discussed before 
the full committee on H. R. 8710? 

There is a provision in the Armed Services Procurement Act where 
bids are rejected which is somewhat akin to the situation that you 
have here. 

Mr. Kilday called attention to that provision, and it is this, and I 
quote it, Mr. Chairman, for the information of the subcommittee : 

Provided, That no negotiated purchase or contract may be entered into under 
this paragraph after the rejection of all bids received unless, (a) notifica- 
tion of the intention to negotiate and reasonable opportunity to negotiate 
shall have been given by the agency head to each responsible bidder, (b) the 
negotiated price is lower than the lowest rejected bid price of the responsible 
bidder as determined by the agency head, and (c) such negotiated price is the 
lowest negotiated price offered by any responsible supplier. 

That is how the full committee comes to question this particular 
provision, because of the spirit and not only the letter but the spirit 
of the 

Mr. Rivers. Are you speaking of Mr. Vinson’s? 

Mr. Courtney. No; this is Mr. Kilday, who was largely responsible 
for that provision. The simple question is, having invited negotiation, 
is it in the spirit of the act not to negotiate ? 

Mr. Rivers. Who can answer that ? 

Commander Mortioy. Mr. Chairman, if I may quote a rather ade- 

7 sary . B. . ‘ ‘ 
quate answer I believe right from the same record that Mr. Courtney 
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was quoting from, by Mr. Bannerman, who was the Navy witness at 
the time, in answer to Mr. Kilday’s point: 

Exception 15 starts out with the consideration that you are not satisfied with 
the price. I think the purpose of invoking exception 15 would be that you had 
gone through a competitive bid situation and were not satisfied with the results 
thereof. The regulation we are talking about here is one where you have 
gotten in competitive quotations and are satisfied, from completely separate evi- 
dence, that you do have a fair and reasonable price. So that the two are not 
strictly comparable from that standpoint. 

Mr. Courtney. But, Mr. Chairman, to that point, may I suggest 
that you would not know in the circumstances under which this regula- 
tion would be invoked as to whether or not you did have the lower 
price, because you wouldn’t have ascertained the final price from all 
proposals, since you had not negotiated. 

Mr. Srecer. I might state, Mr. Chairman, as pointed out in the 
other hearings, that even in formal advertising, bidders are encour- 
aged and do quote their best prices initially. 

And we never know that we have obtained the lowest price even in 
formal advertising, because bidders, there is an hour of opening, and 
bidders initially quote their best price. But we do not dicker, bargain, 
and haggle with the low bidder if we think that the price is reasonable, 
in formal advertising. 

Now here where we have competitive negotiated procurement and 
where, based on the proposals we have received and where we have 
wide competition and where we feel that the low proposal presents a 
fair price, we feel that we are entirely within our rights in making an 
award on that proposal and encouraging firms to bid their best prices 
initially. 

So that you do not get into auction techniques, so that you don’t 
have one firm trading off against another. And that is the basis for 
the Navy’s policy. 

Mr. Hess. You don’t resort to negotiation at all, though. You as- 
sume you have the lowest price you can get. 

Mr. Srecer. In this would-be limited area where we do have wide 
competition. Now, in many other areas in negotiated contracts there 
is true negotiation across the table. This regulation is limited to con- 
duct of negotiations in competitive fixed price procurement. And the 
opening paragraph states that where the negotiator is satisfied from 
the proposals submitted that there has been adequate competition and 
that the low price or prices are reasonable, it permits him to make an 
award without further negotiation. And the firms are advised, Mr. 
Chairman, by the language in the Department of Defense form, that 
we may well do this. 

Mr. Courtney. I think that form was changed, was it not, Mr. 
Chairman, after the protest of January 6, 1956% Is this the revised 
form? 

Mr. Srecer. No. The printed form that was in effect then through- 
out the Department of Defense, is as follows, paragraph 1-C: 

Negotiations with any or all offerors may be required after receipt of pro- 
posals. Such further negotiations shall not be deemed to be a restriction or a 
counter offer on the part of the Government. Notwithstanding such further 
negotiations, the Government may accept the offeror’s proposal within the time 
specified in the proposal, unless the proposal is withdrawn in writing. 

Acceptance of a proposal mailed or otherwise furnished to the successful 
offeror within the time for acceptance and upon the terms specified in the 
proposal results in a binding contract, without further action by either party. 
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Asa part of this form there is an award form which is “Acceptance 
of proposal.” 

And these forms are used only where we have highly competitive 
negotiated procurement. 

And they are Department of Defense wide forms. 

Mr. Courtney. That is the invitation ? 

Mr. Srecer. This is the request for proposal and proposal, and then 
the other form is the acceptance of the proposal. 

Mr. Rivers. Mr. Hardy ? 

Mr. Harpy. In a great many cases you have alternatives in these 
proposals, and when you get them back, I don’t know how in the world 
any contracting officer can reach any reasonable determination as to 
whether most of these things have been highly competitive or not. 

You might have a lot of people submitting proposals and they can 
be proposing entirely different things with the various alternatives 
that you have ina great many of them. 

I have half a dozen illustrations down there in my personal files 
on this thing. I have got situations in which, where the Army Trans- 
portation Corps prefers to operate nearly entirely on this procedure. 

I have seen a great many cases where the Army Transportation 
Corps operates on this so-called negotiating procedure, while on iden- 
tical types of procurement the Navy does it by competitive bidding. 

Honestly, there are a whole lot of bugs in this that we need to get out. 

Mr. Rivers. General Ghormley ? 

General GuorMtey. I think as you have pointed out there may be 
particular abuse in this particular procedure. 

Mr. Harpy. I can point them out. 

General Guormiry. There may be other areas, such as the pro- 
curement of perishable subsistence items. 

Mr. Courtney. That is an exception in the act. 

Mr. Harpy. I am not sure that one isn’t abused. I will discuss 
that one with you, if you want, because I have had a little experience 
with that. 

Mr. Mixer. I would like to say also that I have had some experi- 
ence with it, and I think it is abused. 

Commander Moxuoy. If I might make this observation, Mr. Chair- 
man, I would hope that we would not single out anyone procedure in 
a whole family of procedures and isolate it in such a way that our 
consideration is out of context to the whole pattern of entering into 
negotiated contracts. 

Mr. Mixxer. I would like to say that that is the finest way of cloud- 
ing the issue that has emanated from you since you sat there. We 
are not going to do anything, then, we can’t cite anything specifically. 

Commander Motioy. My apologies to you, sir, but I have no inten- 
tion of clouding the issue. If I may point out that the particular 
regulation which we are looking at is a permissive procedure. 

It is a procedure which is available for use if certain conditions 
turn out to be true. 

There is no connotation in this whole procedure which would allow 
us to conclude that it is an extension of our authority to negotiate. 
The authority to negotiate must be there and authorized by Public 
Law 413 before we can enter into this procedure. 

Where you do have a situation in which you have many suppliers, 
but in which you have to negotiate for good reason and for reason 
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authorized by the law, our aim is to enter into a negotiated contract 
under conditions as to price, that are fair and reasonable to the parties. 

There are various ways to enter into such an arrangement. This 
is merely one. 

We know from our experience that one of the great advantages 
of formal advertising is that it makes a bidder, to use a colloquialism, 
sharpen his pencil, real sharp, in determining what his business shal] 
be. That isa great advantage of formal advertising. 

We desire, even in this situation in which formal advertising is not 
practicable, due to other conditions, to preserve that particular tech- 
nique of buying at a fair and reasonable price. 

And we feel that this procedure which we have is not inconsistent 
at all with the concept of “procurement by negotiation.” 

And I think maybe that term, itself, has caused some confusion. 

We have only two methods of procurement available to us. One 
we call formal advertising, and the other we call negotiation. We 
know what formal advertising is. The rules are well known, they 
are set out, there is a wealth of decisions and regulations to clearly 
identify what formal advertising is. 

Everything that is not formal advertising, then, becomes something 
else. And that something else we call, for lack of a better term, “pro- 
curement by negotiation.” 

But it still means that we want to enter into a contract that is fair 
and reasonable. ‘There are various ways to do that, as I have pre- 
viously said. One of the best ways, however, is to get competition. 
And we endeavor to get competition whenever practicable. and such 
as we can. 

And the practical procurement man knows that if he has received 
substantial competition and there are no other issues such as people 
taking exceptions to our specifications, or people offering us alterna- 
tive ways to do it, if those conditions are not present when the bids 
finally come in, then we feel that the effect of competition has given us 
the very best price. 

If we can independently, through our past price histories, through 
our own estimates, through other ways, if we can be sure that that 
price is fair and reasonable, then we have, we feel, under this method, 
as well as any other methods, arrived at the objective of negotiation, 
to enter into a contract which is fair and reasonable to the parties. 

I think there is one other area that might be helpful, again having 
to do with the word, or the term “negotiate.” I took the trouble to 
look up the definition in the dictionary last night, as to what that 
means, the word “negotiate,” and the word “negotiation,” as set forth 
in the dictionary. 

The word “negotiate” is defined as: “To hold intercourse with a 
view to coming to terms; to confer regarding a basis of agreement, as 
to negotiate for the purchase of a home.” And “negotiation” means 
in the dictionary: “A negotiating, a parley, or conference, regarding 
terms.” 

Mr. Cunninouam. Is that from a law dictionary 4 

Commander Morioy. No; from Webster’s Standard Office Die- 
tionary. 

Mr. Harpy. There are some more definitions in there that would 
be interesting, too, but wouldn’t be applicable. 
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Commander Motioy. The definitions which I have just cited seem 
to me to be the common understanding of what we mean by nego- 
tiation. 

WwW hereas, in the context of the procurement method known as nego- 
tiation we are, I think, somewhat confused at times by our general 
edunianiiee of that one word “negotiate.” Whereas, I submit that 
under our negotiated method of procurement we are endeavoring to 
enter into a contract to secure goods for the Government on terms that 
are fair and equitable. 

We have found from practice that we are able to protect the Gov- 
ernment’s interest in some situations much better by the procedure 
which you have outlined. We do not feel e ne it is prejudicial to 
people and we feel that, as a practical matter, we are able to establish 
ns in the very best bargaining position, in our subsequent deal- 
ings with a particuls ir contr: actor, and a particular contract. 

And that is our mission in placing a contract, of course, to place 
it under terms which are the best for the Government and at the 
same time fair and equitable to the contractor. 

Mr. Rivers. Mr. Miller, did you have anything? 

Mr. Mitier. No. 

Mr. Rivers. Any other members of the committee. 

Mr. Srecer. Mr. Chairman, there is one point that Commander 
Molloy made that I would like to enlarge on. 

Mr. Rivers. Mr. Steger. 

Mr. Srecer. He has stressed that first we must have the authority 
to negotiate before we employ this procedure. 

I know the committee was very concerned in connection with the 
hearings on Mr. Vinson’s bili, as I recall, H. R. 8710, was it not, Mr. 
Courtney ¢ 

Mr. Courtney. That is right. 

Mr. Srecer. That we had been using in the Department of Defense, 
since the declaration of the last national emergency 2 (c) (1) of the 
Armed Services Procurement Act excessively in our negotiation 
authority. 

And in connection with those hearings we did revise and greatly 
restrict in the Department of Defense the use of 2 (c) (1), except for 
certain limited purposes, which are completely spelled out in the 
armed services procurement regulation. 

We went off of 2 (c) (1) as negotiation authority. 

Those revised regulations were tendered to your committee, and as 
I understand it, based on the different points that were involved in 
the use of 2 (c) (1), it was our feeling that your committee was satis- 
fied with the present usage of the negotiation authority, under the 
Armed Services Procurement Act. 

So this procedure that Commander Molloy has outlined, I want to 
stress, is only used where we have specific negotiating authority under 
the Armed Services Procurement Act. And I do not feel that we 
are abusing the negotiation authority under that act in the Depart- 
ment of Defense. 

Mr. Rivers. You feel that all the elements, as a condition precedent, 
are present. 

Secrecy may be one, scarcity may be another, absence of contractors, 
absence of competition, and factors of that character. 

Mr. Srecer. Yes, sir. 
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There are a number of numbered exceptions, getting away from 
section 2 (¢) (1) which, as you will recall, authorized negotiation if de- 
termined to be necessary in the public interest during the period of a 
national emergency declared by the President or Congress. We have 
gotten away from that broad authority. And we do have a number 
of specific exceptions of the numbered exceptions which are 16 in 
number. 

Mr. Harpy. Personally, I think they are too liberal, much too 
liberal. 

Mr. Rivers. Of course, that is the law now, though. 

Mr. Harpy. It is the law, there isn’t any argument about that, Mr. 
Chairman. I certainly don’t want to leave any connotation that 
there is any violation of the statute insofar as I know at the moment. 
And I certainly want to describe also the very file presentation made 
by Commander Molloy there a moment ago when he sets up an ideal 
situation and he paints a beautiful picture as to what the objectives 
are, and that is very, very fine. 

But in practice it just doesn’t work out that way, Commander. I 
have seen too many illustrations of abuses to subscribe to the very 
wonderful picture of what it ought to be that you presented just now. 

Personally, I am inclined to think that we have gone way head over 
heels on this negotiation business. This particular type of negotia- 
tion, I have too many illustrations of abuses of it to buy unreservedly 
these observations being made here this morning. 

Mr. Rivers. Mr. Bates? 

Mr. Bares. Mr. Chairman, as the general read his statement cer- 
tain things came to my mind. The first one was the question of 
whether or not the bidders had been notified. Now, that matter has 
been cleared up. They have been notified that further negotiation 
may not take place. 

General Guormiey. That is right. 

Mr. Bares. So they have been warned. 

Now, the second question that comes to mind is whether or not the 
Government is getting the best deal. 

Now, in the case of sealed bids you don’t know then, either, because 
you don’t renegotiate any further. 

So the acceptance of this negotiated bid in the first instance, with- 
out further negotiation, is pretty well similar to the question of sealed 
bids. 

You receive the bids in, have been advised that they might take 
these, and so you don’t have any more assurance under sealed bids 
than you do under the instant case that this is in fact the best bid; 
isn’t that right. 

General Guormtey. That is right. 

Mr. Bares. I do think for the edification it might be well to spell 
out these special circumstances under which this type of negotiation 
is necessary. Mr. Hess has the same thing in mind that I had. 

Why not sealed bids in the first place, and why are these particular 
cases peculiar. 

Mr. Harpy. That is a good question if he can answer it. 

Mr. Rivers. Mr. Steger just got through in response to my ques- 
tion, saying there were 16 exceptions. 

Mr. Bates. I would like to understand what they are and why they 
are. 








om 
de- 


fa 


ave 
ber 
in 


too 


Mr. 
hat 
ant. 
ade 
leal 
ves 


I 
ery 
ow. 
ver 
tia- 
dly 


cer- 
- of 
has 
ion 


the 
use 


ith- 
led 


ake 


bids 
oid ; 


pell 
tion 


ular 


ues- 


hey 








ARMED SERVICES PROCUREMENT REGULATIONS 3267 


Mr. Rivers. That they have to be present prior to you embarking 
on that fine treatise that you made. 

Mr. Harpy. Such exceptions as there are are permissive and do not 
preclude the use of competitive bidding if items can be procured. It 
leaves it to the discretion of the procurement people, and they prefer 
to use those exceptions rather than competitive bidding. 

Mr. Rivers. Let’s hear what you have to say about that. 

Mr. Strecer. Mr. Chairman, there are a number of situations where 
if you apply the very strict and formal ground rules of formal adver- 
tising, formal competitive bidding, you would necessarily have to 
reject a bid of a bidder who took the slightest exception to a specifi- 
cation. 

And in some of our procurements where we do have legal authority 
to negotiate, we are provided with more leeway. 

For example, if a bidder merely inquires, Did you intend that the 
pipe go through the ship this way or that? Or make some other 
legitimate inquiry with reference to the specifications; now he may 
have conditioned his proposal more or less on his understanding of 
that specification. 

In a negotiated procurement we do have more latitude than we do 
under a formally advertised procurement, and I think in fairness to 
those firms, rather than having to reject that proposal, we can con- 
sider that proposal. Iam sure Mr. Fisher will agree 

Mr. Harpy. Or you can reject it if you see fit to— 

Mr. Courtney. Without discretion. 

Mr. Harpy. That is right. 

Mr. Mitier. Mr. Chairman? 

Mr. Rivers. Mr. Miller? 

Mr. Miter. Doesn’t that come about sometimes by drawing some 
of your specifications too tightly, sometimes, that they only fit one 
particular instance, so that someone has to take exceptions to them? 

Now, [ have seen that done in many instances, both in and out of the 
Government service, on different levels, where some man wanted a 
particular type or piece of equipment. He drew it so that only one 
man, one company could bid on it. 

Mr. Harpy. You are not intending to leave the impression that that 
is an exception ? 

Mr. Minter. No; I am not. 

And the result is that you have had to have people come in and take 
exception if you were not going to confine the thing to one article. 
Whereas, by widening, without destroying the specifications, you could 
have perhaps invited real competitive bidding. 

Mr. Srecer. I would like to answer Mr. Bate’s question with refer- 
ence to just which of these 16 numbered exceptions where it might be 
proper to employ this procedure. 

It could be used to a limited extent under exception 2, where the 
public emergency will not admit of the delay incident to formal adver- 
tising. I think a very limited degree in that exception. 

Under exception 7 for medicines or medical supplies. Under 
exception 8 for supplies purchased for authorized resale where we have 
negotiation authority. 

Exception 9 for perishable subsistence supplies. As you will recall 
the committee favored extending that exception to nonperishable sub- 
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sistence supplies as well as perishable subsistence supplies. That was 
in connection with the hearings on H. R. 8710. 

Mr. Courtney. You certainly don’t have the same procedures on 
perishables that you do on other contracts. 

Mr. Srrcer. The next exception, in some limited areas, under ex- 
ception 10, for supplies or services for which it is impracticable to 
secure competition. 

Now, there that would be I think a very limited situation where you 
might, due to patent rights, have a few firms able to compete, but you 
are not in a position to ‘have all firms in the given area compete. 

Mr. Rivers. In assuring you that the committee agreed with you, 
we made that the law. 

Mr. Hardy’s contention is—and lots of us—is where there is abuse 
there is reluctance to admit it, and go back and correct it. 

Mr. Harpy. That is the point. On this subsistence business we 
all agree that you do need a considerable amount of latitude for nego- 
tiating on those items. On perishables, I will subscribe to that. 

But there has been abuse of that thing so many times by all of the 
services that sometimes I wonder how in the work world we are ever 
going to be able to get any reasonable answer to this problem. 

Mr. Rivers. Mr. Bates? 

Mr. Bares. Mr. Chairman, I wasn’t addressing myself to the ques- 
tion of the wisdom of negotiation, but more specifically to the hybrid 
of negotiation in this particular case. 

Where sometimes you do and sometimes you don't. Now, there 
are sometimes you give the original bid, sometimes you call them in 
for further negotiation. It is to that particular point that I am 
addressing myself, because that is a deviation from either the sealed- 
bid policy or the negotiation policy. I was wondering just what are 
the circumstances where you think that that particular system is 
better than straight negotiation or sraight sealed bids. 

Commander Mo.ioy. If I might respond to that question. 

There you have really involved a question of judgment as to which 
of these various techniques of buying is applicable to a given fact 
situation. And I think all that we are contending here is that under 
certain fact situations the judgment of the man he indling the trans- 
action is such that he can be satisfied that he has made a good deal 
for the Government, and in other situations he will not at all be satis- 
fied that he has reached a good arrangement, and in which case he 
will start looking into the details of a man’s proposal. 

I would like, if I can, while on the same general subject, to respond 
to Mr. Hardy’s question—— 

Mr. Bares. To follow up on that specific one, first: The reason I 
mentioned that is I know many cases of straight sealed bids where 
the specifics are rather elaborate, and I had a manufacturer in my 
district on a straight sealed bid send in what he thought were the 
accurate—what he thought was an accurate response to the specifi- 
cations. Someone else had a substitution of material, which im his 
judgment he thought was all right. Well, the one from my particular 
district was a canvas shoe, and the cost of his canvas, which I thought 
the specifications required, was much more expensive. 

It seems to me that that case there shouldn’t be one of sealed bids, 
but perhaps one more of negotiation if it leaves room for doubt. 
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Commander Motioy. You are sort of putting your finger there on 
one of the great problems that we have in practice purchasing for 
the Government, a problem which Mr. Miller referred to, and it is 
the problem of specifics. And it is very difficult to write a specifi- 

cation which will be, on the one hand, nonrestrictive, broad enough so 
ths it many compete, and, on the other hand, one which will be specific 
enough and strict enough so that people will not have problems of 
interpreting it, such as your problem. 

I would suggest that the solution to the particular situation that 
vou mention would not be to go to negotiating that. It is the type 
of commodity that lends itself to formal advertising. The solution 
would be to elaborate that feature of the specifics so as to remove 
that doubt and to review other features of the specifics, rather than 
to say we would negotiate for canvas. 

Mr. Bares. I would agree with you that in general terms that is 
correct. 

But when you get down to specifics, the problem still exists, that the 
specifications are never so described that it is clear in everybody’s 
mind. 

That was the problem this fellow faced although he had been making 
these shoes all during the war. 

In spite of his background he still didn’t interpret them as they 
apparently intended them to be interpreted. 

Commander Motioy. I think you will find that because of that 
situation we have written into the law many exceptions as allowing us 
to negotiate contracts, because we find that in buying complicated mili- 
tary equipment, that we cannot, with the definiteness required for for- 
mal advertising, spell out our exact requirements. 

If you can imagine such a problem existing on a canvas shoe, you 
‘an well appreciate the problem existing on purchasing a ship or a 
complicated electronics item. 

Mr. Barres. My only question is where do we make up our mind? I 
am not opposing the hybrid, perhaps that is better than the other 
system. 

Mr. Rivers. Mr. Cunningham. 

Mr. Cunnincuam. I came in a little late, but it seems to me from 
the discussion a complicated and cumbersome system has been buut 
up around a simple matter. With that statement I just have a coupie 
or three questions. When you advertise for bids do you state in the 
advertisement tuat it may be thrown open to negotiation later? Do 
you reserve that right in the advertising ? 

Do you give the bidder any indication that if he is the low bidder, 
there may De some reason w hy his bid will be rejected ? 

Commander Morxoy. No, sir. On the contrary, I believe that the 
forms, the instructions say that the award shall be made to the re- 
sponsible—the responsible bidder, who gives us the lowest price. 

Mr. CunnincGuam. Then why is it not always done? 

Commander Mox.oy. I believe, to the best of my knowledge, that 
in formal advertising we do award to the low responsive and respon- 
sible bidder. 

Mr. Cunnincuam. I will give you two very glaring exceptions right 
in my own State, and they haven't been cleared up yet. 

Commander Motioy. There are many questions as to whether a 
particular bidder is responsive or whether a particular bidder is 

























































3270 ARMED SERVICES PROCUREMENT REGULATIONS 





responsible. But I believe, I know that our policies are quite clear 
and our practices, I am confident, follow the policies. 

Mr. CunnincHam. How do you explain this: Where a performance 
bond was required, it was posted, the man was investigated in advance, 
told to bid, his specifications were approved in advance, he was by far 
the low bidder, he did not receive the contract, to this day he has never 
been advised why. 

There has never been a satisfactory explanation given. That is one. 
I can go on and on and on. 

I say there is something wrong down there, that you are not follow- 
ing the correct letter of the law when you advertise for these bids. 
And I can give you a lot of a alae it. 

Now my next question is: How do you arrive at a decision once you 
have received sealed bids, that instead of accepting the lowest bid, you 
are going to negotiate? What rules do you have governing that ? 

Commander Mo..oy. Sir, your first question had to do with adver- 
tising. Now you are talking about the negotiated situation. 

Mr. CUNNINGHAM. Only if you reject the lowest bid. Iam not talk- 
ing about negotiation from the beginning. I realize there are many 
instances, and rightly so, where you should negotiate and never adver- 
tise for competitive bidding. What I am concerned about is this 
advertising for competitive bidding. Let me put it this way, let’s 
forget the Government for the moment, and say it is private industry. 

A man advertises through his architect, prepares the ad, puts it in 
the necessary publications, for a man to bid to build a building. And 
the sealed bid comes in, the lowest bidder, and if he has complied with 
the terms of that ad, if he isn’t awarded the contract there is a dandy 
suit for damages. 

It seems to me that the Government is just violating time after time 
that very fundamental principle of advertising for the lowest bid. 
If we are going to advertise for the lowest bid, why don’t we always 
give it to the lowest bidder, and if we don’t tell him in the ad that the 
whole thing may be rejected and be subject to negotiation, then what 
excuse do we have for not giving to the lowest bidder? Now, if you 
put in the ad that this whole thing may still be thrown open to negotia- 
tions, that is a different matter. I am concerned with the wording of 
that advertisement that you first put out. 

Mr. Srecer. The only two instances that I know of where you do 
negotiate, or you have the right to negotiate, where you start off with 
formal advertising, in other words, we start off with formal advertising. 

Mr. Cunnrncuam. Now when you do that, do you let them know 
that you may negotiate ? 

Mr. Srecer. In my opinion, the invitations for bids are so worded 
that the bidders know that they will not be entitled to negotiate. The 
only two exceptions: 

Suppose that the low bidder who has submitted a responsible bid; 
that is, he is a responsible bidder, and he has submitted a conforming 
bid, a bid that conforms in all respects to the invitation for bids. And 
suppose that his price is $100 per unit. And that the activity feels 
that a reasonable price is, say $80 per unit or $90. It would not be 
prejudicial in that case to negotiate with that low bidder, because he 
was low initially in competition with other bidders. 

I say that that is very seldom done in the Navy. Now, the other 
example is under the exception Mr. Courtney read. 
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Mr. CunnincHam. Pardon me, but there you are negotiating with 
the lowest bidder. If you can go after his bid is in and talk him into 
lowering it, that is a different situation than throwing it open to 
negotiation- 

Mr. Srecer. We do not, in formal advertising, ever throw it open 
and negotiate in formal advertising with all bidders except in one 
situation, that is, exception 15, Mr. Courtney referred to a moment ago. 
We may negotiate for supplies or services as to which the agency head 
determines that the bid prices after formal advertising, therefore, 
are not reasonable, or have not been independently arrived at in open 
competition. 

In that situation we do have the authority to negotiate with each of 
the bidders who submitted bids in the formally advertised procure- 
ment. 

Mr. Cunnincuam. Of course, if there is collusion established, you 
naturally have the right. 

Mr. Rivers. Is that the ground that the Bureau of Yards and Docks 
uses when they have a lot of contractors on construction, throw the 
whole business out and readvertise ¢ 

Commander Morioy. I don’t believe so, sir. Not that particular 
one. There is a provision in our regulations which allows us to cancel 
any particular invitation for bids, make no award, and to readvertise 
the requirement. 

We do that as infrequently as possible because it is manifestly unfair 
to people to have their prices exposed and then have other people take 
a look at it and readvertise. But we do have that authority. 

Mr. Rivers. I notice down in my own district that the Yards and 
Docks, Public Works officer, not infrequently does. He says all these 
bids are too high, or it is beyond the money we got for these projects. 

Commander Motxoy. I would say that that would be a perfectly 
feasible procedure, sir, and one which, as a matter of fact, many times 
the General Accounting Office has indicated that that may be the 
preferable thing to do under a case where you have restrictive 
specifications. 

Mr. Rivers. And then they get lower bids. It looks to me like 
they do a pretty good job, the ones I have observed. That is on 
construction. 

Commander Mo.ioy. I sedia say it is a good procedure if used by 
people with judgment. If used indiscriminately, it would be very, 
very bad. You would be merely setting up an auction technique and 
it would not be good. 

Mr. Rivers. Have you finished ? 

Mr. CuNNINGHAM. One more question. 

Mr. Rivers. All right. 

Mr. Cunntnouam. In regard to late bids, would it not be possible 
to notify the bidders in your advertisement. that you would put the 
responsibility on them, they have a record of when they deposit their 
bid in the United States mail, and if they deposit it in time, you give 
them a date, the last date for ‘deposit, then the responsibility is theirs. 
If they deposit it and can show that, that is all there is. Rather than 
the system you are using. 

It seems to me you have a complicated one. 
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General Guormiey. I would like to answer that. You would have 
to set up a posting time for anybody in the United States to bid on 
any item you have in mind. 

Mr. Cunntncuam. Why couldn’t you do it? 

General Guormiry. You don’t know where you are going to get 
your bids from. On an advertised bid you have no idea where they 
are coming from. 

Mr. CunnINGHAM. You could very easily make that a zoning propo- 
sition in the bid, the distance you are away ? 

Commander Mottoy. You would have to vary it also by different 
types of mail which travel at different rates of speed. 

Mr. Cunninenam. I would throw that responsibility on the bid- 
der. If we wanted to use airmail to be sure to get it there a little 
quicker. Say you had 10 o’clock, 10th day of August to deposit his 
bid in the United States mail and divide it into zones, then regard- 
less of what kind of mail he used, first class, second class, whatever 
it is, special delivery or registered, that is up to him, but the deposit— 
you could give him ample time—if it reached you 

Mr. Rivers. I think this was discussed while you were not here. 
They are working on a new regulation. 

Mr. Cunninenam. All right. 

Mr. Rivers. They feel that they can pinpoint this responsibility. 

It seems they feel like they are going to have an adequate answer to 
that very point you have brought up. 

Mr. CunninecHam. It seems to me there is a lot of improvement can 
be made. 

Mr. Rivers. Mr. Fisher, you have heard a lot of pro’s and con’s. 
First of all, the Chair wants to thank you for the great trouble you 
have gone to leave your many duties. While we recognize you are our 
agent, we don’t want to abuse that privilege. 

Mr. Fisuer. All right, sir. 

Our feeling about this particular procedure, Mr. Chairman, as you 
know, is one of concern. We haven’t challenged the legality of it. 
But this is what bothers us: It can be used as a device to get around 
formal advertising requirements if they want to use it that way. 

For example, they can go out on one of these so-called negotiations 
for competitive bids and described some article they want and say: 
We want it in a hundred days, and the low bidder can come in and say 
he can do it in 200 days. If they are satisfied that that price ” rea- 
sonable they might accept him without further negotiation. I don’t 
know what the other bidders might have quoted if they could have 
had 200 days. 

Or if you go out on inadequate specifications, that is used as an 
example of a type of situation they should do this. You get 10 
bids in, it seems to me that just because what the fellow is quoting a 
price on, the low bidder, isn’t necessarily the same piece of equipment 
as the fellow that may be the high bidder. When all is said and done, 
the high bidder might be the best value to the Government. If that is 
an excuse, I question whether there is always competition, unless the 
bidders are all bidding on the absolutely identical article. 

Much justification for this procedure is given to get away from the 
more stringent requirements of advertising bids. That, of course, is 
only an argument to do away with all advertising. That is the only 
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justification for this procedure, as above advertising procedure. I 
don’t think that is the problem here. 

If you people want advertising, I believe we ought to have some 
other justification for using this procedure. We are just concerned 
that they can use it us a device to accept low bids that don’t meet the 
specifications, or in some other fashion are different from the other 
bidders, if they want to do it. 

I am not saying they do, I don’t know that they do. It is possible. 

Mr. Hess. Have you any suggestions, Mr. Fisher ? 

Mr. Fisner. We have been on record for years and years that there 
ought to be more advertising and less negotiation. 

Mr. Rivers. You were present when the full committee considered 
the extension of this same Jaw to which the commander and Mr. Steger 
have referred. 

Mr. Fisuer. Yes, sir. 

Mr. Rivers. It was my understanding then that for the most part, 
you were in accord with those exceptions. 

Mr. Fisuer. I would say generally we were in accord with those 
exceptions. I do think, Mr. Chairman, just because you have the 
authority to use one of those exceptions doesn’t necessarily mean that 
you always ought to do it. 

Mr. Rivers. Yes. That is Mr. Hardy’s point. 

Mr. Courtney / 

Mr. Courtney. So that the record may be complete on this, I would 
like to insert as a part of it the formal documents that led up to the 
advice that we received from Mr. Fisher on March 19, 1956, expressing 
the same view he did this morning, his concern about the application 
and use of this particular regulation. 

(The document is as follows :) 





COMPTROLLER GENERAL OF THE UNITED STATES, 
March 19, 1956. 
Hon. F. Epwarp H&serr, 
Chairman, Subcommittee for Special Investigations, 
Committee on Armed Services, House of Representatives. 

DrAR Mr. CHAIRMAN: In your letter of January 6, 1956, you requested to be 
further advised regarding a question which was raised by our office following 
a protest by the Bay Oil Corp. of an award of a contract to another bidder for 
the operation of a petroleum facility at Tiverton, R. I. The matter was the 
subject of our letter of January 5, 1956, to the Secretary of Defense, a copy of 
which was forwarded to you on that date. 

There now has been received a report dated February 16, 1956, from the Deputy 
Assistant Secretary of Defense (Supply and Logistics). A copy of the report is 
forwarded herewith for your information. 

Although we did not question the legality of the award as made in this case, 
we indicated some doubt as to whether that part of the Department of the Navy 
negotiation procedure which permits award to the bidder submitting the lowest 
“proposal” without further negotiation as to price would secure to the Govern- 
ment “the best possible agreement,’ as contemplated by the Congress, and the 
“full and free competition,” as provided for by the applicable provision of the 
Armed Services Procurement Regulation. 

In view of the statements contained in the attached report and the testimony 
given by the Department of the Navy representatives before the House Committee 
on Armed Services on January 13, 1956 (pp. 5205-5215 of hearings), we see no 
sufficient basis for questioning further the subject procedures which, you will 
note, have been adopted for overall Department of Defense use pending its de- 
velopment of price negotiation policies and practices. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 
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ASSISTANT SECRETARY OF DEFENSE (SUPPLY AND LOGISTICS), 
February 16, 1956. 
The honorable the ComMPTROLLER GENERAL OF THE UNITED STATES. 

Dear Mr. ComprroLLeR GENERAL: Reference is made to your letter dated 
January 5, 1956 regarding the protest by the Bay Oil Corp. and requesting the 
view of this Department whether the negotiation procedures prescribed by Navy 
Procurement Directive 3-002.1 are sufficient to secure for the Government “the 
best possible agreement” as apparently contemplated by the Congress and the 
“full and free competition” provided by paragraph 3-101 of the Armed Services 
Procurement Regulation. 

NPD 3-002.1 applies to the negotiated procurement process after proposals 
are received from a number of potential sources of supply and it is intended 
to award the contract based on price competition. It applies after competition 
has been secured and presupposed that the mandate in ASPR 3-101 that “full 
and free competition consistent with the procurement of the required supplies 
and services” has already been obtained. During the hearings on proposed 
changes to the Armed Services Procurement Act, the Department of the Navy 
expressed its views on this directive before the House Armed Services Com- 
mittee on January 13, 1956 (see pp. 5206-5215 of hearings). 

The questions as developed in your letter also require a discusison of our 
views of negotiation, what it is and where it fits which, in turn, brings out 
the question as to where formal advertising should be used. In a statement 
before the House Armed Services Committee on January 10, 1956, the Deputy 
Assistant Secretary of Defense (Logistics) discussed this problem and stated: 

“Formal advertising should be used in situations where— 

“(a) The specifications are fixed or the required performance can be 
stated with particularity ; 

““(b) Economic climate is such that there is open capacity in the indus- 
try producing the item ; 

“(c) Time is not of the essence ; 

“(d) There are no critical considerations (such as those enumerated in 
the Armed Services Procurement Act) which would make an award, pursuant 
to sealed bid competition, not in the best interest of the Government.” 

In addition, the statement pointed out that negotiation, as distinct from 
advertising, “is any method of procurement other than formal advertising * * *.” 

The committee was interested in the problem as to the place of competition 
in negotiation and we believe that you, likewise, expressed this interest. In 
respect to this, the Deputy Assistant Secretary of Defense stated: 

“There is a growing impression that the presence of negotiation means the 
absence of competition. Such is not the case. It must be emphasized that 
procurement by negotiation does not remove the requirements for competition 
in the award of contracts. In negotiation, proposals are solicited from such 
qualified sources as are deemed necessary to insure effective competition. This 
assures a basis for evalaution of price and other factors as is consistent with 
the needs and overall best interest of the Government.” 

Under formal advertising, award is made to the lowest qualified bidder unless 
it is determined, in accordance with section 2 (c) (15) the Armed Services 
Procurement Act of 1947, that the bid prices are not “reasonable.” In like 
manner, in negotiated situations involving competition, reasonableness is the 
criterion used. 

Pricing techniques to support negotiation cannot be identical for all transac- 
tions, but must be tailored to the requirements of each kind of situation. Our 
experience has established the belief that, whatever may be the particular prob- 
lem, we must find a way to cause the potential contractor to provide his best 
quotation. We believe that this can best be accomplished if he is not assured 
that there will be further individual bargaining. If so assured, he will, without 
question, present his quotation in such a way as to include a contingency allow- 
ance for negotiation purposes. In the latter instance, we can never be certain 
that the bargaining will result in removing such allowances. It must be pointed 
out that if the contracting officer believes that the lowest quotation which he has 
received is not reasonable, the Government has kept open its option to “bargain” 
to obtain reasonable pricing. 
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The Department of Defense is in the process of the development of price nego- 
tiation policies and practices. In the process of this effort, the procedure as em- 
bodied in NPD 3-002.1 was considered and it was determined tentatively to adopt 
this procedure for DOD-wide use. Accordingly, it is the opinion of this Depart- 
ment that this directive is in accordance with existing law and our regulations. 

Sincerely yours, 
(Signed) R. C. LANPHIER, Jr. 
Deputy Assistant Secretary of Defense (Supply and Logistics). 

Mr. Courtney. I take it, Mr. Chairman, since it has not yet become 
Defense Department-wide and is not yet a part of the Army or Air 
Force regulations, that we need not continue further on that. 

Mr. Rivers. Are there any other witnesses / 

Mr. Courtney. That will be all on this subject. 

Mr. Rivers. Did you have anything else / 

General Guormiey. I have nothing else. 

Mr. Rivers. The committee will adjourn subject to the call of the 
Chair. 

I want to thank all the witnesses for their fine participation in this 
discussion. 

(Whereupon, at 11:52 a. m., Thursday, July 19, 1956, the com- 
mittee adjourned subject to the call of the Chair.) 
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APPENDIX A 
ARMED SERVICES PROCUREMENT REGULATIONS 
DEBARRED, INELIGIBLE, AND SUSPENDED BIDDERS 


1-605 Suspension of Bidders. Suspension of a contractor or bidder is a 
drastic action which must be based upon adequate evidence rather than mere 
accusation. Placing the name of a firm on the consolidated list will be for the 
purpose of protecting the interest of the Government and not for punishment. 
The suspension of a bidder is an administrative determination which may be 
modified when determined to be in the interest of the Government. 

1-605.1 Causes and Conditions Under Which Departments May Suspend 
Contractors. The Secretary of a department or his authorized representative 
may, in the interest of the Government, suspend a firm or individual suspected 
of having committed fraud or a criminal offense as an incident to obtaining, 
attempting to obtain, or in the performance of a contract. Suspension of a 
firm or individual by the Secretary of a department, or his authorized repre- 
sentative, shall operate to suspend such firm or individual throughout the 
Department of Defense. 

1-605.2 Period of Suspension. All suspensions shall be for a temporary 
period pending the completion of investigation and such legal proceedings as 
may ensue. Upon the completion of such investigation or proceedings, the 
suspension shall be removed and, if appropriate, changed to a debarment in 
accordance with ASPR 1-604.1 (a). 

1-605.3 Restrictions During Period of Suspension. During a period of sus- 
pension of a firm or individual, the following policies and procedures shall be 
applicable: 

(a) Bids and proposals will not be solicited from suspended contractors. 
However, if received, bids and proposals will be considered and awards of con 
tracts may be made to suspended contractors when it is determined to be in 
the interest of the Government by the Secretary of a department or his auth- 
orized representative. 

(b) Suspended contractors will be subject to the provisions of subparagraphs 
(b), (c), and (d) of ASPR 1-603.1. 

1-605.4 Notice of Suspension. The firm or individual concerned shall be 
furnished a written notice by the Secretary of the department concerned, or his 
authorized representative, of the suspension within 10 days after the effective 
date of the suspension. The notice of suspension shall state: (i) that the 
suspension is based on information that the firm or individual has committed 
irregularities of a serious nature in business dealings with the Government; 
(ii) that the suspension is for a temporary period pending the completion of an 
investigation and such legal proceedings as may ensue; (iii) that bids and pro- 
posals will not be solicited from the firm or individual and if received will be 
considered and awards of contracts may be made only if it is determined to be 
in the interest of the Government by the Secretary of the department or his 
authorized representative to do so; and (iv) that the suspension is effective 
throughout the Department of Defense. All inquiries concerning suspended 
contractors shall be referred to the Secretary of the department concerned or his 
authorized representative for appropriate action. The department shall not give 
further information to the contractor or his representatives concerning the 
reasons for suspension beyond that stated in the notice of suspension set forth 
above. Further inquiries or requests for information concerning the reasons for 
suspension shall be referred to the Department of Justice. 
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APPENDIX B 
ARMED SERVICES PROCUREMENT REGULATIONS 
SECTION II. PROCUREMENT BY FORMAL ADVERTISING 
Part 3—Submission of bids 


2-302 Time of submission. Bids shall be submitted in sufficient time to reach 
the designated office prior to the time fixed for opening. Bids received after the 
time fixed for opening are late bids; and the exact date and hour of mailing such 
bids, as shown by the cancellation stamp or by the stamp of an approved metering 
device shall be recorded. Such late bids shall be considered provided they are 
received before the award has been made and provided the failure to arrive on 
time was due solely to a delay in the mails for which the bidder was not responsi- 
ble; otherwise, late bids shall not be considered but shall be held unopened until 
the time of award and then returned to the bidder, unless other disposition is 
requested or agreed to by the bidder. 





APPENDIX C 
NAVY PROCUREMENT DIRECTIVE 


3-002 Conduct of Negotiations in Competitive Fixed-Price Procurement 
3-002.1 The following policies and practices are established throughout the 
Navy for the conduct of negotiations which are to result in fixed-price types of 
contracts awarded on the basis of price competition. 

a. Where the negotiator is satisfied from the proposals submitted that there 
has been adequate competition and that the low price or prices are reasonable, 
award should be made without further negotiation as to price to that responsible 
firm submitting the proposal which is most advantageous to the Government. 
In such cases it is the policy of the Navy not to attempt to reduce the initial quo- 
tations by further negotiation. - 

b. Where the negotiator considers that the initial quotations are too high or 
where there is inadequate pricing knowledge to justify an award on the basis 
of the initial quotations, further negotiations shall be conducted in accordance 
with the following policies: 

(1) Where a responsible firm submits a quotation which is substantially lower 
than those submitted in all other proposals, negotiations may be conducted only 
with that firm. 

(2) Where several firms submit quotations which are so grouped that a mod- 
erate reduction in price might make any one of the group low, negotiations will 
normally be confined to firms within such grouping. Whenever negotiations are 
conducted with more than one firm there shall be a strict avoidance of “auction” 
techniques. No information regarding the number or identity of the firms par- 
ticipating in the negotiations shall be made available to anyone whose official 
duties do not require such knowledge. Furthermore, no indication shall be made 
to any firm of a price which must be met to obtain further consideration. To 
this end, whenever negotiations are being conducted with several firms, while 
such negotiations may be conducted successively, all firms participating in such 
negotiations shall be offered the opportunity to submit such revisions in their 
quotations as may result from the negotiations up to a time designated by the 
negotiator. The designated time shall be the same for all firms involved in the 
negotiation and shall provide adequate opportunity for all such firms to submit 
revised proposals. 

(3) All firms shall be informed that after the submission of such final prices, 
no further unsolicited revised quotations will be considered and no information 
will be furnished to any of the firms which submitted quotations until award 
has been made. [Italics supplied. ] 





APPENDIx D 
CASE 54-79—PROPOSED REVISION TO ASPR-3-705 
8.705 Selection of Contractors for Negotiation and Award 


(a) Where the contracting officer is satisfied, from the proposals submitted, 
that there has been adequate competition and that the low price or prices are 
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reasonable, award may be made without further negotiation as to price to that 
responsible firm submitting the proposal which is most advantageous to the Gov- 
ernment. In such cases, it is the policy of the Department of Defense not to 
attempt to reduce the initial price quotations by further negotiation. 

(b) Where the contracting officer considers that the initial quotations are too 
high or where there is inadequate pricing knowledge to justify an award on the 
basis of the initial quotations, further negotiations shall be conducted in accord- 
ance with the following policies: 

(i) Where a responsible firm submits a quotation which is substantially 
lower than those submitted in all other proposals, negotiations may be con- 
ducted only with that firm. 

(ii) Where several responsible firms submit quotations which are so 
grouped that a moderate reduction in price might make any one of the group 
low, negotiations will normally be confined to firms within such groupings. 

Whenever negotiations are conducted with more than one firm there shall be a 
strict avoidance of “auction” techniques. No information regarding the number 
or identity of the firms participating in the negotiations shall be made available 
to the public or to anyone whose offical duties do not require such knowledge. 

Furthermore, no indication shall be made to any firm of a price which must 
be met to obtain further consideration. Whenever, in the course of negotiation, 
a substantial change is made in the Government’s requirements, for example, 
increases or decreases in quantities or material changes in the delivery schedules, 
all firms involved in the negotiation will be given further opportunity to submit 
revised proposals under the revised requirements. To this end, whenever nego- 
tiations are being conducted with several firms, while such negotiations may be 
conducted successively, all firms participating in such negotiations shall be 
offered an equitable opportunity to submit such revisions in their quotations as 
may result from the negotiations. 

All firms shall be informed that after the submission of such final prices, no 
information will be furnished to any of the firms which submitted quotations 
until award has been made. 

(¢) Deviation from the above general policy is authorized in appropriate cases 
when buying research and development, special services (such as architect-engi- 
neer services) or when cost reimbursement type contracting is anticipated. The 
decision that a price is fair and reasonable may be properly influenced by the 
technical proposal promising the greatest value to the Government in terms of 
possible performance, ultimate producibility, growth potential, and other factors 
bearing upon “state-of-the-art” considerations rather than the proposal present- 
ing the lowest esimate of price or probable cost and fixed fee. 

The nature of the procurement, ability of a contractor to perform, or the rea- 
sons for use of a cost reimbursement type contract may be the controlling factors 
in making the selection. 
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COMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington, June 17, 1955. 
GENERAL EqQuiIPMENT Co., 
Post Office Box 15, Sharon, Pa. 

GENTLEMEN : Further reference is made to your letter of April 25, 1955, relative 
to your bid submitted in response to invitation No. ORD-20-113-55-638, issued 
by Headquarters, Ordnancé Tank-Automotive Command, Detroit, Mich., for 
bids to be opened on April 20, 1955. 

The invitation provided that bids would be received “at the above office” 
until 9 a. m., eastern standard time, April 20, 1955. Telegraphic bids were not 
authorized in the bid schedule. The record discloses that your bid was hand 
carried by Mr. Rizzo. Apparently, he had a reservation on an airplane scheduled 
to leave the Cleveland Airport for Detroit, Mich., at 5:55 a. m. on April 20, 1955, 
but, because of fog conditions, he was unable to board an airplane for Detroit 
until 12:02 p.m. At 3 p. m. on the day of the bid opening, and after all the 
bids had been received, opened, and read, Mr. Rizzo arrived at the Detroit Ord- 
nance Tank-Automotive Command and presented your sealed bid for considera- 
tion. It is reported further that your bid envelope indicated that it had been 
time stamped by the Cleveland Ordnance District at 10:35 a. m. on April 20, 1955, 
and that Mr. Rizzo was advised that your bid would not be opened but would be 
returned to you at the time of the award. The record also discloses that at about 
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8:15 a. m, on the day of the bid opening, at the request of Mr. Rizzo, Mr. E. 
Higbee, small-business specialist, Cleveland Ordnance District, called Mr. T. F. 
Stapleton, of the Detroit Ordnance Tank-Automotive Command, by telephone to 
inquire whether your bid could be accepted by the Cleveland Ordnance District: 
that Mr. Higbee was informed that your bid could not be accepted by the Clevet 
land Ordnance District; and that Mr. Stapleton suggested that Mr. Rizzo contac- 
someone he knew in Detroit, other than a Government employee, and have thet 
individual fill in a bid form for the General Equipment Co. At 9:05 a. m. on 
the day of the bid opening, Mr. Rizzo finally contacted Mr. Leuchman by tele- 
phone at the Detroit Ordnance Tank-Automotive Command. Mr. Leuchman 
advised him that the bids were at that time being opened and that it was too 
late for him to prepare and submit the bid of the General Equipment Co. 

Paragraph 10 (c) of the terms and conditions of the invitation for bids pro- 
vided that no bid received after the time set for opening would be considenre 
except in a case of a bid arriving by mail after the time set for opening, apd 
before award, and it should be determined that the nonarrival on time was due 
solely to a delay in the mails for which the bidder was not responsible. 

You contend that your bid’s late arrival was due to circumstances beyond the 
control of Mr. Rizzo and that, therefore, your bid should be considered in making 
an award under the invitation. Although it does appear that Mr. Rizzo’s late 
arrival at the place of opening was not due to any fault or negligence on his part, 
the fact remains that you selected the method by which vour bid was to be deliv- 
ered. It is the responsibility of bidders to see that their bids reach the designated 
office before the time fixed for opening. Your bid was not received at such office 
at such time and the late arrival of the bid was not ‘‘due solely to delay in the mails 
for which bidder was not responsible,’’ as set forth in paragraph 10 (c) of the terms 
and conditions of the invitation for bids. This paragraph of the invitation is 
identical in effect with paragraph 2—302 of the Armed Services Procurement regu- 
lation. The Department of the Army has reported that in its view any relaxa- 
tion of the policy established by ASPR 2-302 would result in an ever-increasing 
number of late-bid cases which would raise indeterminable questions to the preju- 
dice of other bidders and would tend to destroy the integrity of the competitive- 
bidding system. We agree with this view. 

Consequently, as the late arrival of your bid in this instance was not due to the 
one excusable cause expressly provided for by the invitation and applicable ad- 
ministrative regulation, we have no alternative but to advise the Secretary of the 
Army that your bid properly may not be considered in making the award of the 


‘contract. 


Very truly yours, 
JosEPH CAMPBELL, 
Comptroller General of the United States. 
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CoMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, October 1, 1954. 
The honorable the SecrRETARY OF THE Navy. 

Dear Mr. Secretary: I have your letter of September 23, 1954, with enclo- 
sures, with respect to a protest by Whiting Milk Co. against consideration of the 
bid of the New London and Mohegan Dairies Corp. submitted in response to 
invitation for bids No. IFB—129—8-55 issued by the United States Naval Sub- 
marine Base, New London, Conn. 

The invitation provides that bids would be received “at the above office” 
until 10 a. m., daylight saving time, September 15, 1954. The record discloses 
that the bid of New London and Mohegan Dairies Corp. was hand-carried by 
Mr. Harry Goldstein; that it was necessary for Mr. Goldstein to obtain a pass 
from the security office at the base before proceeding to the supply office; and 
that the bid was delivered to the officer opening the bids 3 minutes after the time 
set for the opening but prior to the actual opening of any bids. 

The evidence of record as to the delay of Mr. Goldstein at the security office is 
not in complete agreement but tends to support the allegation that there was an 
extraordinary delay caused by Government personnel. After securing a pass 
from the security office, Mr. Goldstein proceeded to the issue control counter on 
the fourth floor of the supply office where bids are normally deposited and gave 
the bid to the clerk who stamped the envelope and gave it back to him advising 
that the opening was going to take place in the conference room on the third floor. 
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The clerk states that the time was approximately 10 a.m. Mr. Goldstein then 
proceeded to the third floor conference room and handed the bid to the officer in 
charge of the opening. The time of such delivery is fixed at 10:03 a. m. or 3 
minutes after the time set for the opening. The officer in charge of the opening 
states that since at that time, no business had been conducted and none of the 
bids had been opened, the bid was accepted. After the opening, and when it 
was disclosed that the bid was low, the representative of Whiting Milk Co. whose 
bid was second low protested consideration of the low bid on the grounds that it 
was not received until after the time set for the opening. 

It is the responsibi ity of the bidders to see that their bids reach the designated 
office before the time fixed for the opening of the bids. The purpose of such 
requirement is to give all bidders an equal opportunity, to prevent fraud, and to 
preserve the integrity of the competitive bid system. 

In the instant case, the bid was delivered to the officer in charge of the opening 
of the bids on the third floor only 3 minutes late and prior to the actual opening 
of any of the bids. But the bid had already been delivered to the room usually set 
aside on the fourth floor for receiving bids. In the circumstances, you are advised 
that the bid of the New London and Mohegan Dairies Corp. properly may be 
considered for award 

The papers, with the exception of the statement of the commanding officer, 
United States Naval Submarine Base, New London, Conn., dated September 17, 
1954, submitted with your letter, are returned. 

Sincerely yours, 
Frank H. WEITZEL, 
Acting Comptroller General of the United States. 





B-117894 APPENDIX G 


CoMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, December 8, 1953. 
The honorable the SecRETARY OF THE TREASURY. 

My Dear Mr. Secretary: I have your letter of December 1, 1953, with en- 
closures, requesting a decision as to whether there may be considered a bid de- 
livered personally by Mr. Ruby, Washington, D. C. representative of the General 
Motors Corp., Detroit diesel engine division, in response to invitation No. 
OG-—30,921—-A, in view of the fact that the bid—the lowest received—was not 
delivered until after the time set for opening of the bids. 

It is reported that the bids received in response to the invitation, covering the 
furnishing of diesel-propulsion engines, were opened on November 3, 1953, at 
2 p. m., in room 2020 of the Coast Guard Headquarters Building, Washington, 
D. C.; that there is no permanent room assigned for the purpose of opening bids; 
that Mr. Ruby alleged that he inquired at the building guard office as to where the 
bid opening was to take place and was directed to room 1119 but later was directed 
by another employee to room 2020; and that at approximately 2:15 p. m. on the 
day of the bid opening and after all the bids received had been opened and read, 
Mr. Ruby arrived in room 2020 and presented the bid of the General Motors Corp. 
for consideration. 

Paragraph 10 (c) of the terms and conditions of the invitation for bids provides 
that no bid received after the time set for opening will be considered except in a 
case of a bid arriving by mail after the time set for opening, and before award, 
and it is determined that the nonarrival on time was due solely to a delay in the 
mails for which the bidder was not responsible. 

Even if a Government employee directed the corporation’s representative to 
the wrong bid opening room, the principal cause of the delay in the delivery of the 
corporation’s bid was the failure of the corporation to allow a sufficient period of 
time for the delivery of the bid. In any event, the bid of the corporation had not 
been received at the time set for opening of the bids and the reason therefor was 
not due to the excusable cause set forth in said paragraph 10 (c) of the terms and 
conditions of the invitation for bids. 

Accordingly, this Office would not be warranted in authorizing the consideration 
of the bid of the General Motors Corp., Detroit diesel engine division. 

Sincerely yours, 
Linpsay C. WARREN, 
Comptroller General of the United States. 
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B-112675 APPENDIX H 


COMPTROLLER GENERAL OF THE UNITED STATEs, 

Washington 25, Jan uary 19, 1958. 

STEEL Partirions, INc., 
Jamestown, N.Y. 

GENTLEMEN: Further reference is made to your telegram, dated November 3, 
1952, protesting against the action of the regional director, General Services 
Administration, Denver, Colo., in refusing to consider your bid submitted in 
response to invitation C & R—144, requesting bids, to be opened at 11 a. m., 
September 22, 1952, for furnishing the materials and performing the work for 
movable partitions at the Denver Federal Center, building 25, Denver, Colo. 

You state in your telegram that ‘Our bid was stamped in 1 minute late under 
questionable cireumstances.’’ You requested that this Office review the matter 
and advise you of the conclusion reached. 

The General Services Administration has furnished this Office a copy of the 
invitation for bids, a copy of an affidavit executed by Jack B. Byerrum, a repre- 
sentative of Paul R. Spencer & Co., Inc., Denver representative of Steel Partitions 
Inc., and a report of the facts in the matter. 

The pertinent part of the report is as follows: 

‘“* * * About 10 prospective bidders were present in the bid opening room. 
After the bid opening had started, Mr. Byerrum rushed into the bid room and 
tossed his bid upon the table in that room. The bid was immediately picked up 
and handed to Mr. Purcell who started at once for the time clock in the Business 
Service Center. As Mr. Purcell was walking from the bid room of the Business 
Service Center, he remarked to Mr. Byerrum that there was a possibility the bid 
might be late and might not be accepted. He asked Mr. Byerrum to follow him. 
Mr. Purcell proceeded immediately to the time clock stand, placed the bid from 
the Paul R. Spencer Co. in the time clock and stamped it. The stamp registered 
11:01 a. m., September 22, 1952. Mr. Purcell estimates that not over 30 seconds 
elapsed from the time the bid was handed to him and when it was placed in the 
time-clock machine. He informed Mr. Byerrum that the bid was received too 
late for consideration and that he would explain to him after the bid opening was 
completed just what this meant. 

“After time-stamping the bid at the Business Service Center, Mr. Purcell 
returned immediately to the bid room where the opening of bids was in process. 
He conferred with Mr. Stanley G. Greene, deputy regional director, PBS, and 
showed him the time stamped on the Paul R. Spencer Co. bid. Mr. Greene 
agreed the bid was received too late for consideration and he informed Mr. E. T. 
VanVranken, Chief, Construction and Repair Division, of the time stamped on 
the bid and Mr. VanVranken agreed too, that the bid had been received too late 
for consideration.” 

Mr. Byerrum states in the affidavit of October 16, 1952, in part, as follows: 

“The circumstances of my presenting the bid are as follows: On said September 
22, 1952, I arrived at the bid opening room prior to the opening of any bids and 
placed the above referred to bid on the table with the proper authorities and 
with the other bids. I thereafter stepped back toward the rear of the room and 
held a short conversation with Mr. Ray Becker of the Geological Survey depart- 
ment. After this conversation, I was called out of the room into the hall by a 
gentleman, who introduced himself to me as Mr. Purcell. He stated that he 
could not accept the above bid and claimed that I was late in presenting it. 
After we had this conversation, Mr. Purcell and I stepped into the secretarial 
area Outside of Mr. Purcell’s private office and he then placed the envelope 
containing our bid in the time stamping and registering machine and the time 
registered thereon was 11:01. It is my opinion that at least 3 minutes elapsed 
from the time I put the said bid on the table until it was placed in the time stamp- 
ing and registering machine and registered 11:01. 

“The time on the registering machine coincided exactly with my own watch, 
which was correct with mountain standard time as confirmed by radio and 
telephone that morning. The clock on the wall of the General Services Administra- 
tion office which Mr. Purcell was using for the purpose of timing the opening of 
the bids, was several minutes in error and was fast by not less than 4 or 5 minutes. 

““Mr. Purcell registered surprise when he saw the time registered on the envelope 
by the timing machine as compared to the time shown on the wall clock by which 
be had been timing the opening of the bids and he agreed that considerable time 
was lost between the time that I turned in the bid and the time that the envelope 
was placed in the time-stamping machine.” 
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Hence, there appears to be a disagreement between your representative, Mr. 
Bverrum, and the administrative office as to the circumstances just prior to and 
at the time the bids were opened. This Office has, of course, no firsthand know- 
ledge of the facts. It is the invariable rule of the accounting officers of the 
Government to accept the statement of facts as reported by the administrative 
officers in the absence of evidence sufficient to overcome the presumption of the 
correctness thereof. (See 3 Comp. Gen. 51; 15 id. 253; 16 id. 410; and id. 1105.) 
It is not considered that the evidence presented by you is sufficient to sustain the 
burden of proof necessary to refute the report of the administrative office. 

Furthermore, section 2 (b) of the general conditions of the invitation to bid 
provided that bids would be publicly opened at the time and place stated in the 
invitation and that the officer whose duty it was to open the bid would decide 
when the specified time had arrived and no bid received thereafter would be 
considered. The administrative report shows that the officer designated to open 
the bids has found that the opening of the bids was started at 11 a. m., and that 
vour bid was not delivered until later. Thus, under the circumstances, the officer 
had no alternative but to reject vour bid and to return the same to vou unopened. 

Also, while not controlling, there is of record an affidavit executed by Mr. 
Raymond C. Becker, geologist in charge, Geologic Division, Denver office, 
United States Geological Survey, wherein it was stated that on the afternoon of 
September 22, 1952, in a telephone conversation with Mr. Byerrum, regarding the 
bid of Steel Partitions, Inc., Mr. Byerrum advised him that the company’s bid, 
which was rejected, was in the amount of $136,190 for lump sum bid No. 1. 
The bid that was accepted for such item was in the amount of $134,359. 

Aecordingly, no reason is apparent for questioning the administrative action 
taken in the matter. 

Very truly yours, 
FRANK L. YATEs, 
Acting Comptro'ler General of the United States. 


A-S7085 APPENDIX I 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, September 1, 1937. 
Director GENERAL, UNITED STATES CONSTITUTION 
SESQUICENTENNIAL COMMISSION, 
Washington, D. C. 

Strs: There has been received your letter of August 28, 1937, as follows: 

“T have the honor to request a decision upon the following facts: 

‘At 11 o’clock last Wednesday morning, August 25, we opened bids upon 
readvertised specifications for 100,000 copies of the book, The Story of the 
Constitution. 

‘Fourteen bidders responded, and the sealed bids were opened in their presence. 

“T had previously given instructions that bids received after 11 o’clock were 
not to be considered, and when 1 bidder appeared at 6 minutes after 11, he was 
informed that he was too late. He accepted this statement without question but 
remarked that his bid was not complete, and that anyway, he thought his price 
was too high. 

‘However, at 11:55 a. m., after all the bids had been opened and listed and the 
bidders had departed, a sealed envelope bearing the imprint of the Cuneo Co. of 
Chicago, arrived by messenger, having been forwarded by Air Express (Railway 
Express) from Chicago. This bid was not opened at the time, nor was any bid 
opened which was received after 11 o’clock. 

“T forward herewith various documents, as follows: 

Evidence of the hour and of the agency dispatching, marked ‘Exhibit A.’ 
Evidence of the date of arrival of the plane in Washington had it come 
straight through. This evidence is also included in exhibit A. 

“3. Evidence of the place, time, and cause of the delay of the plane. Exhibit B. 

“4. Evidence of the time of the actual arrival of the plane in Washington, 
marked ‘Exhibit C.’ 

“This completes the evidence which I understand is desired. 

“T can well understard that if this letter had come by mail, the Government 
would have been in some degree at least, responsible for the nonarrival on time 
of the letter. In this case, however, the letter had been entrusted to a non- 
governmental agency. 
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“T respectfully ask whether under the circumstances and the evidence, herewith 
submitted, the bid should be recognized or whether the bid should be disregarded.”’ 

The general ageat at Chicago of the Railway Express Agency, Inc., avers 
under oath by letter to you Avcgust 27, 1937, that— 

“Our company receipted for a shipment of one envelope consigned to you from 
the Cuneo Press, Inc., Chicago, at 5:25 p. m., August 24. 

“This shipment was sent from Chicago via air express, departing on United 
Airline trip 8 at 8:45 p. m., and due to arrive in Washington at 5:10 a. m., August 25 

“Shipment actually arrived in Cleveland at 11:11 p. m., where it was transferred 
to the Pennsylvania Central Airline, and forwarded on their trip 2, departing 
from Cleveland at 2:55 a. m., August 25. 

“Due to storms and weather conditions, planes were forced to stay grounded 
at Pittsburgh until 8 a. m., at which time it departed for Washington, arriving 
there too late for expedited delivery, until 11:55 a. m.”’ 

The station manager of the Pennsylvania-Central Airlines Corp. at Cleveland, 
Ohio, avers under oath by letter to you August 27, 1937, that said airlines received 
from United Airlines trip No. 8 at 11:45 p. m. on August 24, 1937, an air express 
package which did not depart from Cleveland until 3:09 a. m. on August 25, 1937, 
and due to adverse weather conditions was held at Pittsburgh, Pa., until 7:55 
a. m., arriving at Washington at 9:33 a. m. The station manager of the Penn- 
sylvania-Central Airlines Corp., apparently at Washington, D. C., averred August 
28, 1937, that its trip No. 2 of August 25 was delayed 18 minutes at Cleveland, 
Ohio, and 3 hours and 36 minutes at Pittsburgh, Pa., due to inclement weather 
conditions over the mountain areas and at the Washington terminal. During 
all of this time the express package in question was in the custody of the Railway 
Express Agency, Inc., or its agent, the Pennsylvania-Central Airlines Corp. and 
not available to the bidder and no changes could have been made or action taken 
therein prejudicial to other bidders. See Johnson v. United States (82 Fed. (2d) 
500, 505). 

Under such circumstances the bid should be opened and considered along with 
the other bids for the award of the contract. 

Sincerely yours, 
R. N. Exuiort, 
Acting Comptroller General of the United States. 





A-53838 APPENDIX J 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, February 20, 1934. 
The honorable the Secretary oF War. 

Sir: There has been received your letter of February 9, 1934, as follows: 

‘*There are forwarded for consideration copies of the bids received December 27, 
1933, by the United States district engineer, second district, New Orleans, La., 
and pertinent papers, in response to an advertisement for bids for furnishing 
10,000 tons of bituminous egg coal. 

“The proposal of the low bidder, the Alabama Fuel & Iron Co., was received 
approximately 1 hour and 35 minutes after the time set for opening of the bids. 
There is enclosed an affidavit by the representative of the low bidder who was 
personally bringing the bid of his company to New Orleans, wherein it is stated 
that the train on which he was en route to the opening of the bids was due to 
arrive at 9:05 a. m., December 27, but that, due to a wreck, the train did not arrive 
until 11:35 a.m. The representative of the low bidder wired the district engineer 
at 9:09 a. m. on the day of opening as to the cause of the delay. Thereafter he 
was continuously in company of a representative of the second low bidder, Moss 
& McCormack, until he delivered the bid of the Alabama Fuel & Iron Co. to 
the district engineer. The facts in this case indicate that there was no oppor- 
tunity for fraud or unfairness to the other bidders, and that consideration should 
be given to the proposal of the Alabama Fuel & Iron Co., in accordance with your 
decisions of March 15, 1927, A-17146, and May 2, 1927, A—18233. 

“There is enclosed a telegram of January 18, 1934, from Moss & McCormack, 
the second low bidder, protesting consideration of the offer of the Alabama Fuel 
& Iron Co. to absorb 25 cents per ton due to freight rate differential applying 
against Overton in connection with other Alabama producers. Subsequent to the 
opening of bids, the low bidder determined that the allowance of 25 cents offered 
with the bid was in excess of the amount necessary to meet the lowest land grant 
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rate, and wrote to the contracting officer requesting that the offer to allow 25 
cents per ton be modified to state 11 cents per ton. This letter, dated December 
28, 1933, is attached to the bid of the low bidder. The fact that the offer of the 
low bidder to allow 25 cents per ton freight equalization has been subsequently 
determined to be in excess of the amount necessary to equalize freight rates and 
therefore, in violation of the code of the coal industry is not, under your decision 
A-51737, dated November 29, 1933, for consideration by the contracting officer. 

“Tt is the view of this Department that the bid of the Alabama Fuel & Iron Co., 
at $3.50 per ton, less 25 cents per ton freight equalization, or a net bid price of 
$3.25 per ton, is proper for acceptance as being the lowest bid received. Con- 
sideration is not given to the request of the low bidder received after the opening 
of bids to change the amount of freight rate equalization. 

‘Your opinion is, therefore, requested as to the propriety of considering the 
proposal of the Alabama Fuel & Iron Co., at the price of $3.50 per ton less 25 cents 
per ton allowance for freight equalization, in accordance with the bid of the Ala- 
bama Fuel & Iron Co. as originally submitted. 

“Tt is requested that the accompanying papers be returned to this Department 
when they shall have served the purpose for which they are submitted. It is 
further requested that action be expedited.”’ 

The bid of the Alabama Fuel & Iron Co. not having been received on the date 
and hour fixed for opening the bids and not having been in the mails at that time, 
as was the situation in the two cases referred to by you, there is no basis under 
paragraph 13 of the standard instructions to bidders to accept said bid. However, 
if the amount of the late bid, as compared with the other bids received, is such as 
to indicate that the saving in cost that might result from a readvertising would 
exceed the expense of such readvertising, all bids may be rejected in the public 
interest as provided in paragraph 16 of the standard instructions to bidders and 
the matter readvertised. 

You are advised accordingly. 

Respectfully, 
J. R. McCaru, 
Comptroller General of the United States. 


A~47908 APPENDIX K 


COMPTROLLER GENERAL OF THY UNITED STATS, 
Washington, August 9, 1933. 
Joun H. Gosx, 
Manager, Government Sales for Chris-Craft Corp., 
Washington, D. C. 

Sir: With further reference to your letter of March 15, 1933, transmitting a 
copy of your letter of March 14, to the Chief, United States Engineer Corps, War 
Department, complaining in regard to specifications No. 33-411, issued by the 
district engineer, Second New Orleans District, for two standard stock construction 
motorboats of 24 to 28 feet in length under bids opened at New Orleans, you are 
advised that reports made to this Office in its investigation of the matter disclose 
that the specifications fully set forth the needs of the United States (War Depart- 
ment) with respect to the motorboats desired and that the contract was awarded 
to Higgins Industries, Inc., as being the lowest bid received. 

It appears that the bid of the successful bidder, Higgins Industries, Inc., wae 
received at 11:01 a. m. on Friday, February 25, 1933, or 1 minute after the tims 
set for opening of the bids, at which time it was delivered in person by a repre- 
sentative of the said company—Mr. A. J. Higgins. It was determined, however, 
by the contracting officer that it was proper to consider said bid, it being stated 
by the Secretary of War in his letter of July 27, 1933, that: 

“The award under Specifications No. 33.411 for furnishing and delivering two 
24- to 28-foot gasoline motorboats was made to the Higgins Industries, Inc., New 
Orleans, La., the lowest bidder. The bid of this company was received 1 minute 
after 11 a. m. on February 25, 1933, the date set by the specifications for the open- 
ing of bids. The opening and reading of bids for all items other than levee con- 
struction habitually takes place in the lobby of the ‘Operations Building,’ located 
on the Government reservation, approximately 7 miles from the business section 
of New Orleans. Promptly at 11 o’clock the opening of bids commenced; at 1 
minute after 11, just as the first bid, that of the Lyon-Tuttle Corp., was being 
read, Mr. A. J. Higgins entered the door and presented the bid of the Higgins 
Industries, Inc. This was an original bid made out before time set for opening 
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and the envelope showed no signs of having been tampered with. Under these 
circumstances, the engineer in charge was of the opinion that the consideration of 
this bid was in no way detrimental to other bidders and it was accordingly ac- 
cepted. The time of acceptance was noted on the abstract of bids. The engineer 
in charge of the engineer depot and the clerk who was taking down the abstract 
of bids witnessed the arrival of Mr. Higgins. Due to the short interval of time 
between the reading of Bid Number One and the receipt of the Higgins bid, it 
would have been physically impossible for anyone to impart any information 
concerning bids to the successful bidder. The personal car of Mr. Higgins was 
seen to drive up and discharge Mr. Higgins, who promptly entered the building 
and presented the bid in question.” 

The rule is that bids to ke considered nust be submitted before the hour stipu- 
lated in the advertisement but an exception has been made when the bid was 
mailed in time to have reached the place of opening by the hour so fixed. See, 
in this connection, Standard Government Instructions to Bidders, paragraph 13. 

In considering a case where a bid was received on the day but after the hour set 
for opening, it was said in 6 Comp. Gen. 514, that: 

“The facts set forth show your department in possession of information that the 
bids, excepting the one in question, are not the lowest prices for which certain of 
the work might be performed. It presents a condition under which there appears 
no administrative authority to disregard such information, but requires action, 
in the light thereof, to protect the interests of the United States. The matter 
resolves itself into simply that the circumstances are such no award may properly 
be made on the bids as received, so far as the work in question is concerned, the 
matters set forth disclosing that such work is possible of performance at lower 
prices.” 

The facts in this case disclose, as noted, supra, that the bid of Higgins Industries, 
Inc., was not mailed but delivered in person by a representative of the company. 
Consequently, the matter is not covered by the provisions of paragraph 13 of the 
Standard Government Instructions to Bidders. The bid having been received 
and opened and it being disclosed that the Government could save approximately 
$2,087.20 by giving consideration to the low bid, there was for application the 
procedure outlined in 6 Comp. Gen. 514. However, the contracting officer being 
convinced that the bid might be considered as having been submitted within the 
time limit prescrited and there being no evidence that the bid was changed or 
altered in any way based on information secured from the other bids received, 
it being shown that the said late bid was prepared before the time set for opening 
and the envelope containing same showed no signs of having been tampered with, 
and it appearing, also, that the engineer in charge of the engineer depot and the 
clerk noted the arrival of Mr. Higgins prior to the opening of the bids, there appears 
no substantial ground for further questioning the administrative action in giving 
consideration to the low bid of the Higgins Industries, Inc. To give consideration 
to the said bid was clearly in the interests of the United States and there is nothing 
in the record to disclose that the procedure so followed was prejudicial to the inter- 
ests of other bids nor did it give or extend to the Higgins Industries, Inc., any 
privilege not enjoved by other bidders. 

Respectfully, 
J. R. McCart, 
Comptroller General of the United States. 


B-129643 APPENDIX L 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, November 2, 1956. 
The honorable the SEcRETARY OF THE Navy. 

DEAR Mr. SECRETARY: Reference is made to a letter dated October 26, 1956, 
R11.1 L4-1/ L4/NT4-12, from the Chief, Bureau of Supplies and Accounts, 
forwarding the protest of Reichhold Chemicals, Inc., White Plains, N. Y., against 
the contracting officer’s proposed rejection of its bid under invitation No. 3s83- 
824-57, issued by the Aviation Supply Office, Philadelphia, Pa., on the ground 
that the bid was not received in sufficient time to warrant its consideration. 

It is reported that the invitation fixed the time of opening as 10 a. m., 
September 26, 1956, and that at 9 p. m. on that date a sealed standard-form bid 
brown envelope mailed by Reichhold Chemicals, Inc., was delivered to the Avia- 
tion Supply Office. The envelope is marked ‘‘ArR MAIL” and “SPECIAL DELIVERY.” 
Postage was affixed by metered device and the postage meter stamp bears the 
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words “WHITE PLAINS N. Y. SEP 25 °56.” There is no indication on the envelope, 
however, as to the hour of mailing. 

With reference to the question as to the responsibility for the delay in receipt 
of the bid, the Aviation Supply Office was advised by letter'dated September 27, 
1956, from the post office at White Plains, N..Y., that “all AM 111, flights (Nos. 55, 
57 and 59) were canceled out due to lack of equipment on September 25, 1956”: 
that “This firm ordinarily delivers to this office during the early afternoon a 
quantity of airmail and first-class mail as a matter of regular routine’; and 
that “It is quite probable the subject letter was included therein, but due to 
the cancellation of airmail flights was dispatched via surface means, which prob- 
ably accounts for the delay in delivery.” 

Reichhold Chemicals, Inc., submitted with its letter of protest statements in 
affidavit form of Mr. P. L. Swisher, vice president and director of sales and 
advertising: Mr. Matthew J. Dunn, chief mail clerk for Reichhold Chemicals, 
Inc.: and Mr. Charistian Fossdal, parcel post clerk, United States Post Office, 
White Plains, N. Y. According to the statement of Mr. Fossdal, the bid envelope 
was received from Mr. Dunn at approximately 3:30 p. m. on the afternoon of 
Tuesday, September 25, who explained the importance of the mailing and re- 
quested verification of the correctness of the postage which had been affixed to 
the envelope to cover first class, airmail, special delivery handling. Also, Mr. 
Fossdal states he subsequently found that the airmail flights had been canceled 
out on September 25 and that the subject mailing was dispatched via surface 
means due to cancellation of the airmail flights. 

Upon the basis of advice received from the general post office at Philadelphia. 
the contracting officer states that if the bid had been mailed at approximately 
3:50 p. m. on September 25, 1956, it would have been delivered in the normal 
course of the mails to the Aviation Supply Office prior to the time fixed for the 
opening of bids; and that if mailed at 11:59 p. m. on September 25, 1956, the bid 
would not have been delivered to the Aviation Supply Office in Philadelphia by 
10 a. m., September 26, 1956. 

We are of the opinion that the evidence is sufficient to show that the bid envelope 
was mailed in time to reach the Aviation Supply Office in Philadelphia before 
the hour set for the opening of the bids received in response to invitation 
No. 383-824-57. Armed Services Procurement Regulations 2.302 provide that a 
late bid may be considered if it is received prior to award and provided that 
the failure of the bid to arrive on time has been found to be due solely to a delay 
in the mails for which the bidder is not responsible. We are advised, however, 
that the contracting officer believes that the bid of Reichhold Chemicals, Inc., 
should not be opened and considered, in view of that part of paragraph 64046, 
Bureau of Supplies and Accounts Manual, which states that “When the cance!- 
lation stamp or the stamp of an approved metering device does not show the 
exact hour of mailing, the bid will be considered as having been mailed on the 
last minute of the day indicated by such stamp.” This accounts for the use of 
11:59 p. m., September 25, as the time of mailing in one of the above findings of 
Tact by the contracting officer. 

It is apparent that the quoted provision of the Bureau manual cannot properly 
be invoked in a case where, as here, the bidder has submitted clear and convincing 
proof as to the actual or approximate time of mailing: Accordingly, with the 
return of the sealed bid of Reichhold Chemicals, Inc., and the correspondence 
relating to that company’s protest, you are advised that there is perceived no 
objection to the opening and consideration of the Reichhold bid with the other 
bids received in response to the invitation. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


B-126639 APPENDIx M 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, January 26, 1956. 
The honorable the SECRETARY OF THE NAVY. 

I)EAR Mr. SECRETARY: Reference is made to your letter of January 13, 1956, 
with enclosures, requesting a decision as to whether there may be considered 
for award a bid submitted by Boele & Kerkhove N. V., in response to sales invita- 
tion No. B—-59-56, issued by the New York Naval Shipyard, Naval Base, Brook- 
jf we ae os 
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The invitation requested bids for the sale by the Government of a number 
of boats located at Bremerhaven, Germany, and provided that bids would be 
received at Building 77, New York Naval Shipyard, Brooklyn, N. Y., and 
opened at 10 a. m., e. s. t., November 30, 1955. Five bids were received and opened 
at the designated time. 

On December 2, 1955, the New York Naval Shipyard received a bid from 
Boele & Kerkhove N. V., Rotterdam, Holland. The bid was opened and found 
to be substantially the highest on all of the 33 motor torpedo boats included 
in the sale. 

The facts concerning the transmittal and receipt of the bid are reported as 
follows: 

The bid was placed in a properly addressed envelope and was sent from 
Amsterdam, Holland, by air freight under airway bill No. 2293811 on Novem- 
ber 26, 1955; the envelope arrived at Idlewild Airport at 6:48 p. m., on No- 
vember 27; K. L. M. Royal Dutch Airlines Notice of Arrival form was received 
in the Supply Department, New York Naval Shipyard, on November 28; on 
November 29 a telephone call was made to K. L. M. Royal Dutch Airlines for 
additional consignee data and for carrier’s certificate; the carrier’s certificate 
was mailed special delivery and was received by the shipyard on November 350; 
on November 30, a letter, together with the carrier’s certificate, was taken to 
the United States dispatch agent, requesting United States customs clearance, 
but due to the lateness of the hour custom clearance was not obtained until 
December 1; and the envelope containing the bid was picked up at Idlewild 
Airport and delivered to the supply officer on December 2, 1955. 

*aragraph 26 of the general sales terms and conditions of the invitation 
provides: 

“All bids to be considered must be received or postmarked in time to be re- 
ceived in the New York Naval Shipyard by 10 a. m. (e. s. t.), on Wednesday, 
November 30, 1955. Bids delivered in person must be deposited in bid box by 
bid opening time.” 

The above-quoted provision is substantially the same as that generally in- 
eluded in Government bid invitations, that no bid received after the time set 
for opening will be considered except in the case of a bid arriving by mail 
after the time set for the opening, and before award, and where it is shown 
to the satisfaction of the Government that the failure to arrive in time was 
due solely to a delay in the mails for which the bidder was not responsible. 
See Armed Services Procurement Regulations 2.302. 

In the instant case the late bid was sent by air freight and the record shows 
that it was the responsibility of the consignee to obtain clearance for the article 
from United States custom authorities and pick up the envelope from the carrier. 
A bid sent by such means may not be considered in the same status as a bid 
which is mailed and would be delivered in normal course to the addressee. The 
words “mailed” and “postmarked” are generally understood as referring to the 
postal service and they have been so considered in bid cases. 

The primary cause of the delay, if there was any, was the means by which 
the bid was sent. While it may be that the envelope could have been picked 
up by the consignee any time after it arrived at Idlewild Airport, after obtain- 
ing clearance from the United States custom authorities, the bidder had no 
right to impose such obligation upon the Government. It was the bidder’s 
responsibility to see that the bid was actually delivered at the place and prior 
to the time specified, or mailed within time to arrive there in the normal course 
of the mail. 

Accordingly, since the late arrival was not due to the one excusable cause 
expressly provided for by the invitation and applicable administrative regu- 
lation, we would not be warranted in authorizing the consideration of the bid 
of Boele & Kerkhove N. V. 

In view of the fact that Boele & Kerkhove N. V. offered in excess of $1,000 
each for the 33 motor torpedo boats, against less than $300 each by the high 
timely bidder, consideration should be given to the advisability of rejecting all 
bids for the motor torpedo boats and readvertising. 

The papers submitted with your letter are returned herewith. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 
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APPENDIX N 
B-124055 
COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, July 11, 1955. 
Hon. F. Epwarp HEsert, 
Chairman, Subcommittee for Special Investigations, 
Committee on Armed Services, House of Representatives, 

DraR Mr. CHAIRMAN: Reference is made to prior correspondence relative to 
the protest of the H. Bateman Construction Co. against the award of a contract 
made at the Olmsted Air Force Base, Middletown, Pa., pursuant to invitation for 
bids No. 36—600-55-59. 

It is stated in your letter of June 14, 1955, that when bids were opened at 2 
p. m. on January 20, 1955, the bid of the H. Bateman Construction Co. was low 
as to price, that a lower bid was received at 8: 24 a. m. on January 21, 1955, from 
the Ajax Construction Co., and that the contract was awarded to that company 
on the basis of information that the delay in receipt of its bid was due to delay 
in the mail. It is stated further that on April 5, 1955, the H. Bateman Con- 
struction Co. was advised by the Chief Purchasing Branch of the Air Facility 
that “it now appears that the original decision (the Air Force) on this matte 
was in error.” You request a ruling in the matter. 

The Department of the Air Force has made available to us its complete corre- 
spondence file on the case, including the bids received from the Ajax Construc- 
tion Co. and the H. Bateman Construction Co. It appears from the record thus 
presented that by the above-cited invitation for bids issued on December 30, 1954, 
the Procurement Division Directorate, Procurement and Production, Middletown 
Air Materiel Area, Olmsted Air Force Base, Middletown, Pa., requested bids 
to be received until 2 p. m. e. s. t., January 20, 1955, and then publicly opened- 
for furnishing all labor, equipment, and materials and performing all work in 
connection with the modification of facilities at the USAF Petroleum Storage 
Depot, Cincinnati, Ohio. Paragraph 3 of the special conditions of the invitation 
for bids relative to late bids, provides as follows: 

“3. TIME FOR RECEIVING Bins.—Bids received prior to the time of opening will 
be securely kept, unopened. The officer whose duty it is to open them will 
decide when the specified time has arrived, and no bid received thereafter will be 
considered, except that when a bid arrives by mail after the time fixed for open- 
ing, but before award is made, and it is shown to the satisfaction of the officer 
authorized to make the award, that the nonarrival on time was due solely to delay 
in the mails for which the bidder was not responsible, such bid will be received 
and considered. Late bids bearing marks of metered devices will not be con 
sidered. No responsibility will attach to an officer for the premature opening of 
a bid not properly addressed and identified. Unless specifically authorized, 
telegraphic bids will not be considered, but modifications by telegraph, of bids 
already submitted will be considered if received prior to the hour set for opening.” 

On the date set for the opening of bids, bids had been received from the H. 
Bateman Construction Co., the Dugan Construction Co., and the Dawson-Fvans 
Construction Co. On the following day late bids were received from the Ajax 
Construction Co. and the Wynn Bros. Construction Co. The purchasing office re- 
quested information from the post office at Harrisburg, Pa., as to whether the 
two late bids had been mailed in sufficient time to arrive prior to the date and 
hour set for the opening of bids. Information was received to the effect that, 
since the bid of the Ajax Construction Co. was forwarded by airmail and special 
delivery, sufficient time had been allowed for arrival at Middletown for the open- 
ing. In the case of the bid of the Wynn Bros. Construction Co., information was 
received that, since this bid was not sent by airmail and special delivery, suffi- 
cient time had not been allowed by that bidder. Based on this information, the 
bid submitted by the Ajax Construction Co. was accepted and entered on the 
abstract of bids and the unopened bid of the Wynn Bros. Construction Co. was re- 
turned. The bid submitted by the Ajax Construction Co. was found to be the 
lowest received, and a contract was awarded to that company. Signed copies of 
the contract and performance and payment bonds were received from the Ajax 
Construction Co. on February 21, 1955, and notice to proceed was forwarded to 
the contractor on March 14, 1955. 

Although Gorman, Silversteen & Davis, Esqs., requested information on March 
8, 1955, prior to the notice to proceed under the contract, concerning the receipt 
and acceptance of the late bid of the Ajax Construction Co., it was not until March 
16, 1955, that information was furnished by them that they had made further 
investigation concerning the mail service from Cincinnati to Middletown, Pa., and 
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that it appeared that the bid of the Ajax Construction Co. had not been mailed in 
sufficient time for it to arrive prior to the opening date. The Department of the 
Air Force then investigated the matter and found that the original information 
available when the contract was awarded was in error in that the bid of the 
Ajax Construction Co. had not been mailed in sufficient time to arrive on time. 

It thus is shown that, while it is now reported that the bid of the Ajax Con- 
struction Co. was not mailed in time to have been received in the ordinary course 
of the mails prior to the time set for the opening of bids, the information which the 
contracting officer had before him at the time of the award of the contract was 
that the bid of the Ajax Construction Co. was timely mailed. This information 
had been furnished by postal authorities directly concerned with this particular 
transaction, and there was no reason to believe that such information was not 
correct and reliable. In such circumstances, it would appear that the contracting 
officer did everything required of him to ascertain whether the bid was timely 
mailed and that there was no reason for him to obtain further confirmation from 
the postal authorities either in Washington or elsewhere. 

(om the basis of the facts before us, it must be held that the award of the con- 
tract to the Ajax Construction Co. was legally proper under paragraph 3 of the 
special conditions of the invitation for bids at the time the action was taken and 
that the acceptance of the lowest timely bid at the time consummated a valid and 
binding contract. See United States v. Purcell Envelope Company (249 U.S. 313) 
and American Smelting Co. vy. United States (259 U.S. 75). 

Accordingly while every effort must be made to avoid such mistakes in the 
future, consideration of all the facts and circumstances in this case, requires the 
conclusion that the award was proper at the time it was made and that, therefore. 
the Government’s best interests will be served by permitting the award to stand. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


B-123241 APPENDIX O 


COMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington, D. C., June 3, 1955. 


Hon. KenNetH J. Gray, 
House of Representatives. 

Dear Mr. Gray: Further reference is made to your letter of March 10, 1955, 
relative to the protest of the Liquid Carbonic Corp. against the award of a con- 
‘tract made by the Springfield Armory, Springfield, Mass., under invitation for 
bids No. ORD-19—058—55-51. 

As you were advised, the Secretary of the Army was requested to furnish a com- 
plete report in the matter. Also, a further report was requested from the Post 
Office Department. The reports have now been received and disclose the follow- 
ing facts: ' 

The Springfield Armory, by the above-cited invitation issued on December 3, 
1954, requested bids—to be opened at 10 a. m., e. s. t., on (Monday) January 17, 
1955—for 33,227 submachine guns. Paragraph 10 (c) of the Terms and Condi- 
tions of the Invitation for Bids, relating to late bids provides as follows: 

“No bid or modification thereof received after the time set for opening will be 
considered except when a bid or modification arrives by mail after the time set 
for opening, but before award is made, and it is determined by the Government 
that nonarrival on time was due solely to delay in the mails for which bidder was 
net responsible, such bid or modification thereof will be considered.” 

At the time set for the opening, 25 bids had been received and they were duly 
opened and recorded. On the following day, January 18, at 10:01 a. m., another 
bid was received at the Springfield Armory from the Liquid Carbonic Corp. The 
envelope shows that the bid, properly addressed and with sufficient postage, was 
sent airmail and was postmarked at the Chicago airmail field at 5 p. m., on 
January 16, 1955 (Sunday). On January 19, the purchasing office requested 
information by telephone from the postal authorities in Springfield, Mass., as to 
whether the bid should have been received at the armory prior to the time set for 
the opening. Information was received that the bid should have arrived in Spring- 
field at 12:01 a. m., e. s. t. on January 17. On the basis of such information, the 
contracting officer determined that the bid was timely and, therefore, the bid 
was opened and recorded. The bid turned out to be the lowest bid received. 


I 





3290 ARMED SERVICES PROCUREMENT REGULATIONS 


By letter dated January 20, the contracting officer requested the postmaster, 
Springfield, Mass., to furnish a written statement indicating the earliest time the 
bid should have been received in Springfield in the ordinary course of airmail. 
By letters dated February 1 and February 7, the postal authorities in Springfield 
advised that the oral information given was based on normal weekday dispatch 
of the mails: that on Sundays airmail from Chicago to Springfield is routed 
through La Guardia Field, N. Y.; that the particular mail pouch involved could 
not have been processed through La Guardia Field in sufficient time for delivery 
in Springfield by 10 a. m., January 17; and, therefore, that the bid could not have 
been received by the Springfield Armory prior to the time of the opening of the 
bids. 

In view of the above circumstances, the commanding officer, Springfield 
Armory, referred the matter to the Chief of Ordnance, Washington, D. C., for 
advice as to the action to be taken. The Chief of Ordnance advised that the 
fact that the bid was opened on initial erroneous advice from the postal authorities 
that the bid should have arrived timely, should not be considered in determining 
whether or not the bid actually was timely and, since the bid was opened as a 
result of erroneous information, the bid should be returned to the Liquid Carbonic 
Corp. with an explanation that it was received late and could not be considered. 

The contracting officer accepted the lowest of the timely received bids on 
February 18, 1955, and by letter of February 23 returned the bid of the Liquid 
Carbonic Corp. with a complete explanation. 

Upon receipt of the returned bid, the Liquid Carbonic Corp. wrote to the 
Director, Air Mail Service, Bureau of Transportation, Washington, D. C., relative 
to the time required for the delivery of the bid. By letter dated March 3, the 
Director, Air Transportation, advised the corporation that ‘According to informa- 
tion available a letter such as you describe should, in regular course, have arrived 
Springfield, Mass., in time for delivery to the addressee by 10 a. m., January 17, 
1955. This arrival does not contemplate any delays or otber acts beyond our 
control.” 

In view of the above report to the corporation by the postal authorities in 
Washington and the conflicting information furnished to the contracting officer 
by the postal authorities in Springfield, we requested the Assistant Postmaster 
General, Bureau of Transportation, Washington, D. C., to review the matter 
and to advise definitely whether, under normal circumstances, the bid should 
have been received by the Springfield Armory by 10 a. m., January 17. We were 
advised that a detailed investigation at the offices concerned with the dispatch, 
handling, and delivery indicated that the bid should have been delivered on time. 

Although it is now reported that the bid of the Liquid Carbonie Corp. was 
mailed in time to have been received in the ordinary course of the mails by the 
Springfield Armory prior to the time set for the opening of the bids, the informa- 
tion which the contracting officer had before him at the time of the rejection of 
the bid was that the bid was not timely mailed. Furthermore, this information 
had been furnished by postal authorities directly concerned with this particular 
transaction and there was no reason to helieve that such information might not 
be correct. It thus appears that the contracting officer did everything required 
of him to ascertain whether the bid was timely mailed and, upon receiving the 
information from the postal authorities in Springfield which appeared to be reason- 
ably explained, there was no readily apparent reason for him to obtain further 
confirmation from the postal authorities in Washington, particularly in view of 
the fact that the bid was not received until the day following the day of the 
opening of the bids. 

In such circumstances, it must be held that the rejection of the bid of the 
Liquid Carbonic Corp. was legally proper under paragraph 10 (ce) of the Terms 
and Conditions of the Invitation for Bids, supra, at the time that action was 
taken, and that the acceptance of the lowest apparent timely bid on February 
18, 1955, consummated a valid and binding contract. See United States v. 
Purcell Envelope Company (249 U. 8S. 313) and American Smelting Company v. 
United States (259 U.S. 75). 

While the contract awarded ‘contains a clause permitting the Government to 
terminate it for its own convenience, such provision was designed primarily for 
the purpose of providing against changes which might occur in the requirements 
of the military service and not as a means of obtaining any undue advantage 
such as would be the case if a supply contract were terminated by unilateral 
action for the purpose of securing the supplies from other sources. As was stated 
in a letter dated October 8, 1943, from the Secretary of War to the chairman, 
Military Affairs Committee, House of Representatives: 
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“The privilege of termination at the convenience of the Government is an 
extraordinary one, justified solely by the necessity for flexibility in the procure- 
ment of war materials so that varying military requirements may be met.” 

The law regards the sanctity of contracts and, although either party to a valid 
contract may terminate without the consent of the other party, subject to what- 
ever liability may result from such action, it is to be presumed that the privilege 
of termination will not be exercised except for compelling reasons. Certainly, if 
the integrity of the Government is to be maintained, this principle should be 
followed to the greatest possible extent in the administration of its contracts. 
The Government expects its contractors to fulfill their obligations and contractors 
have a right to expect that the Government will do likewise. 

Accordingly, we would not be warranted in raising any objection to the rejection 
of the bid of the Liquid Carbonic Corp. and the award of the contract to the 
apparent lowest timely bidder. And, since that action resulted in the consum- 
mation of a legally binding contract which could not be canceled without liability, 
we would not feel justified in recommending to the Secretary of the Army that 
the contract as awarded be canceled. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 





B-119792 APPENDIX P 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington 25, May 5, 1954. 
The honorable the SECRETARY OF THE ARMY. 

DrarR Mr. SECRETARY: Reference is made to your letter of April 21, 1954, con- 
cerning an award of contract made on January 29, 1954, to Framorco, Inc., 
Panama, Republic of Panama, for construction of ordnance facilities at Corozal, 
C. Z., pursuant to invitation No. ENG—08—-123—54-18, issued on September 14, 
1953, by the Corps of Engineers, Jacksonville district, with the sealed bids being 
scheduled for opening at 11 a. m., e. s. t., November 24, 1953. 

The record shows that at the time of the opening of the bids in the district 
engineer office of Jacksonville, Fla., 6 bids had been received, with respect to 
which Framorco, Inc., quoted the lowest total bid price. In addition, there was 
received a telegram from United Enterprises, Inc., New Orleans, La., referring to 
the invitation and stating: ‘Deduct $368,000 from total amount bid.” However, 
the bid of that company, while lower than that of Framorco, Inc., after deduction 
of the amount of $368,000, was not received as of the time of opening but was 
delivered to the district engineer office early during the morning of November 
25, 1953. 

Relative to the late delivery of the bid, it appears that officials of United Enter- 
prises, Inc., had visited the site of the contract work and completed the prepara- 
tion of the bid in a room at the Hotel El Panama about midnight, Sunday, Novem- 
ber 22. It was alleged that shortly thereafter the envelope containing the bid 
was registered for mailing at a counter in the hotel lobby and that the clerk had 
assured the vice president of the company that the envelope would reach the dis- 
trict engineer office in Jacksonville, Fla., before 11 a. m., e. s. t.. November 
24, 1953. 

Investigation by the district engineer office disclosed that this was possible 
since a plane carrying mail to Miami, Fla., was scheduled to leave Tocumen <Air- 
port, about 15 miles from Panama, at approximately 2: 20 a. m., e. s. t., November 
23, and to arrive in Miami at about 6:40 a. m.,e.s.t. Also, it appeared that no 
more than 24 hours normally would be required to deliver the mail from that 
point to the district engineer office in Jacksonville, Fla. 

On such basis, and since the bid specifications permitted the consideration of 
late bids if the failure to arrive on time was due solely to a delay in the mails 
for which the bidder was not responsible, the district engineer proposed to make 
the award to United Enterprises, Inc. Protest against the proposed award was 
made by Framorco, Inc., and it was found necessary, therefore, in compliance 
with applicable regulations, to submit the matter to higher authority. 

Upon further investigation it developed that the regular mail pickups at Hotel 
E] Panama were 2 p. m., 8 p. m., and 10: 30 p. m.: that there was no understand- 
ing to the effect that the envelope containing the bid of United Enterprises, Inc., 
should be specially handled; and that only one flight each day, or at 2:20 a. m., 
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was scheduled for deliveries of mail from the Tocumen Airport to Miami. Fur- 
ther, the hotel clerk’s authority as a postal agent was questioned and the clerk 
furnished statements contradicting his previous statements to the effect that he 
accepted the particular mail at about 12:30 a. m., November 25, and advised 
the sender that it would reach the district engineer office at Jacksonville, Fla., 
before 11 a. m., e. s. t., November 24, his revised statement being to the effect that 
he did not receive the envelope until about 3 a. m., November 23, and that he had 
told the bidder’s representative that it would not be be delivered in Jacksonville 
by 11 a. m., November 24. 

The Oftice of the Chief of Engineers then determined that the bid of United 
Enterprises, Inc., should be disregarded and the award made to Framorco, Inc. 
Following the making of such award, hearings were scheduled before the Sub- 
committee on Defense Activities of the Committee on Armed Services, House of 
Representatives. During the course of the hearings, the subcommittee was ad- 
vised that the Department of the Army suspected fraud on the part of United 
Enterprises, Inc., in connection with the statements furnished the company by 
the hotel clerk. The members of the subcommittee suggested the possibility 
that the later statements of the hotel clerk may have been false instead of those 
furnished to United Enterprises, Inc., and that such later statements may have 
been the result of improper actions on the part of Framorco, Inc. 

Although the possibility of fraud on the part of both bidders has been reported 
to the Department of Justice, it is apparent that your Department has not con- 
sidered the fraudulent aspects of the case to be sufficient at this time to warrant 
the suspension or debarment of either company as a bidder or contractor on 
Army construction work. 

It is stated in your letter that the administrative decision to disregard the bid 
of United Enterprises, Inc., was made solely on the basis that the bid was made 
late and the aspect of fraud was not a contributing factor in the determination. 
However, under the circumstances you request the opinion of this Office as to 
whether the contract with Framorco, Inc., should be terminated and a contract 
awarded to United Enterprises, Inc. 

From an examination of the report of the hearings before the congressional 
subcommittee on February 17, 18, and March 1, 1954, it is the view of this Office 
that the Department of the Army has fully substantiated its action in making 
the award to Framorco, Inc., if only for the reason that it was the other bidder’s 
responsibility, with a relatively short time remaining for the submission of its 
bid, to have made certain that its bid would be delivered at the very latest on 
the plane leaving Tocumen Airport at 2:20 a. m., November 23, 1953, instead 
of trusting to the judgment of a hotel clerk that the bid would reach its destina- 
tion within approximately 34 hours from the time of acceptance at the hotel for 
mailing, regardless of whatever authority the clerk may have had as an agent 
of the Panamanian postal system. 

Accordingly, you are advised that on the present record it is the opinion of 
this Office that the contract with Framorco, Inc., properly may not be terminated 
and that the contractor should be allowed to proceed with the contract work as 
promptly as possible in view of the indicated essential character of the construc- 
tion and your statement that, under the suspension of work clause of the con- 
tract, the contractor will be entitled to an equitable adjustment to cover excess 
costs resulting from a suspension order issued on February 5, 1954. 

As requested in your letter, the files of correspondence and other documents 
relating to the case are returned herewith. 

Sincerely, 
FRANK H. WeITzer, 
Acting Comptroller General of the United States. 


B-117995 APPENDIX Q 
COMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington 25, D. C., December 11, 1953. 
The honorable the Secretary oF THE AIR Force. 
My Dear Mr. Secretary: Reference is made to letter dated December 9, 
1953, with enclosures, from the Chief, Procurement Policy Division, Office, 
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Deputy Chief of Staff, Materiel, requesting to be advised whether in view of the 
circumstances described therein, a bid submitted by B. L. Gustafson may be 
considered for award under invitation for bids No. 02—064—54-3 issued by Luke 
Air Force Base, Glendale, Ariz. 

The invitation for bids, covering certain repairs to a runway, was issued by the 
purchasing and contracting office on September 23, 1953, and provided that bids 
would be received until 10 a. m. eastern standard time, October 23, 1953 (Friday) 
and then publicly opened. At the time of the opening of the bids, only one bid 
was received for the work covered by schedule IV of the invitation. On Monday, 
October 26, 1953, at 2 p. m., a lower bid by B. L. Gustafson on schedule IV was 
received in the purchasing and contracting office. Since said bid clearly showed 
that it was not mailed in time to have been received prior to the time set for the 
opening, the contracting officer proposed to reject the bid and make award to the 
other bidder. 

By letter dated November 5, 1953, B. L. Gustafson protested an award on such 
basis and requested that his bid be considered or that all bids on schedule IV be 
rejected and the work readvertised. In said letter, Mr. Gustafson concedes the 
fact that his bid, which shows that it was mailed in Phoenix, Ariz., at 9:30 a. m. 
on October 23, 1953, was not mailed in sufficient time to have been received by 
the purchasing and contracting office prior to the hour fixed for the opening. 
However, Mr. Gustafson alleges that his office was advised by an employee of the 
engineering office at Luke Air Force Base that his bid would be timely and accept- 
able if postmarked at the post office at any time prior to the time of the scheduled 
bid opening; that his bid was submitted in good faith and upon information that 
any reasonable man would feel entitled to rely upon; and that since Luke Air 
Force Base is only approximately 15 miles from his place of business that it is 
quite apparent that he could have almost as easily run the bid to the purchasing 
and contracting office as to have taken it to the post office. 

All bidders were on notice that in order to receive consideration, bids would 
have to be received in the office specified prior to the opening time. The only 
exception to this is where a bid arrives by mail after the time fixed for the opening, 
but before award is made, and it is shown to the satisfaction of the Government 
that the nonarrival on time was due solely to delay in the mails for which the 
bidder was not responsible. It is unfortunate that the bidder was misadvised by 
the engineering office. However, the bidder should have made inquiry from the 
purchasing and contracting office. 

While it may well be that Mr. Gustafson was not entirely to blame, it is not 
a question of who or what was responsible for the delay. If the Government 
were to inquire into the circumstances to determine fault or blame every time a 
bid arrived late, the confusion would be endless and the door opened to possible 
fraud. Consequently, you are advised that the bid of Mr. Gustafson should 
be disregarded. 

With respect to the question as to whether all bids could be rejected and a 
contract negotiated, section 2 (c) (1) of the Armed Services Procurement Act 
of 1947 (62 Stat. 21), provides that all purchases and contracts for supplies and 
services may be negotiated by the agency head specified in section 2 (a) without 
advertising, if determined to be necessary in the public interest during a period 
of national emergency declared by the President or by the Congress. A national 
emergency was declared by the President of the United States.on December 16, 
1950, and under date of December 18, 1950, the then Assistant Secretary of the 
Air Force determined in accordance with said section 2 (c) (1) that it was neces- 
sary in the public interest that purchases and contracts for supplies and services 
under said act be negotiated without formal advertising during the period of said 
national emergency. Thus, there appears no question but that all bids on 
schedule IV could be rejected and a contract entered into by negotiation. How- 
ever, the question of whether or not such action should be taken in the present 
case is a matter for administrative determination. 

The bid of B. L. Gustafson, enclosed with the letter of December 9, 1953, is 
forwarded herewith, the other papers being retained in this Office. 

Sincerely yours, 
Frank H. WEITZEL, 
Acting Compiroller General of the United States. 


79140—56——-7 
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B-108714 APPENDIX R 


CoMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington 25, June 19, 1952. 
Donovan ConstRuCcTION Co., 
St. Paul 4, Minn. 


(Attention R. G. Donovan.) 


GENTLEMEN: Further reference is made to your letter of March 20, 1952, with 
enclosure, protesting against the action of the district engineer, Detroit, Mich., in 
refusing to consider your bid submitted in response to invitation No. ENC-20-— 
064—52-44, requesting bids, to be opened at 11 a. m., February 27, 1952, for the 
construction of Air Force refueling facilities at the Air Force Auxiliary Field, 
Kinross, Mich. 

In your letter of March 20, 1952, you refer to letter dated March 15, 1952, from 
the district engineer, Detroit, Mich., wherein you were advised that an investiga- 
tion had been made in the matter of your protest and that it was found that your 
bid did not come to the attention of the personnel of his office until 7:20 p. m., on 
February 27, 1952. However, you stated in the said letter of March 20, that your 
bid was mailed in sufficient time to be on hand for the opening of bids; that the 
post office in Detroit delivered your bid to the office of the district engineer in 
sufficient time to be considered; and that your bid was not considered due to the 
negligence of the office of the district engineer for which you were in no way 
responsible. Also, you pointed out that your bid was approximately $20,000 
lower than any of the other bids received and you question the need for making 
the award so soon after the opening date because of the alleged termination of a 
labor agreement. 

In response to a request of this Office, the Department of the Army now has 
furnished a supplemental report of the facts in the matter by the district engineer, 
Detroit, Mich., wherein he reiterates the previous statements in the letter of 
March 15, 1952, to you. It is stated that the doors of the office of the district 
engineer were not locked on February 27, 1952, until about 8:30 p. m.; that a 
meeting of an Army Reserve unit was held in the building during the period from 
4:30 p. m. to 8:30 p. m., during which the main entrance door was frequently used 
for entrance and exit; that at 4:30 p. m., the office of the district engineer com- 
municated with two different stations of the Detroit post office in an attempt to 
locate your bid; and that at 5:45 p. m., notice of award was sent to the A. J. Etkin 
Construction Co. It is stated further that: 

“6. Unfortunately, it is obvious that the mailed bid was mishandled either by 
the Detroit post office or by this Office. Donovan chooses to accept the opinion 
of the former that it did not err. This Office is of the opinion that the piece of mail 
was either delivered to another office or delivered late to this office. It has not 
been possible to establish the precise fact, primarily because post office procedure 
does not involve maintenance of a record of special-delivery mail. 

“7. However, during the 6 hours that elapsed between the telephone call from 
Donovan and the dispatching of notice of award, this Office made diligent search 
and inquiry for the bid of his company. The post office had advised at 4:30 p. m. 
that all special delivery mail had been delivered. Therefore, there was doubt 
that subject bid had been mailed in time to receive consideration at 11 a. m.”’ 

It thus appears that at the time bids were opened, your bid had not been 
brought to the attention of the pertinent personnel and that before the notice 
of award was sent to the A. J. Etkin Construction Co., all reasonable efforts were 
made to locate your bid. While, as admitted by district engineer, your bid ap- 
parently was not properly handled, the award appears to have been made in good 
faith before your bid was located. 

With respect to your statement that the award should have been delayed until 
receipt of your bid, the district engineer reports that: 

“5. The 90-day effective period of the wage determination of the Department 
of Labor containing the advertised wage rates (L-3052, dated November 30, 1951) 
was about to expire. New determination had not been communicated to permit 
issuance of addendum to the invitation for bids extending the bid opening date 
and publishing new wage rates. Bids on hand and the Government estimate had 
been opened and disclosed. There was a spread of more than $40,000 between 
the bid of Etkin Construction Co. and the Government estimate. Readvertising 
could result in loss of that advantage to the Government. It was considered 
advisable to secure that advantage by communication of notice of award, and such 
action was initiated nearly 7 hours after the bid opening.” 
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In view of the reported facts, and since there is nothing of record to indicate 
bad faith on the part of the employees in the office of the district engineer, or 
that they were motivated by any desire other than to comply strictly with the 
law requiring advertising for bids and award to the lowest responsible bidder, 
this Office would not be justified in further questioning the administrative action 
taken in this case. 

Very truly yours, 
Linpsay C. WARREN, 
Comptroller General of the United States. 


B-106547 APPENDIX 8S 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, November 28, 1941. 
The honorable the SEcRETARY OF THE AIR ForcE, 

My Dwar Mr. Sxcretary: Reference is made to a letter dated November 14, 
1951, from Lt. Col. 8. N. Black, USAF, acting executive officer, director of finance, 
forwarding a letter dated November 1, 1951, with enclosures, from the contracting 
officer at Oklahoma City air materiel area, Tinker Air Force Base, Oklahoma 
City, Okla., requesting an advance decision on certain questions hereinafter 
stated which arose as a result of the solicitation of bids for the sale of scrap material. 

The letter dated November 14, 1951, states that an urgent call had been re- 
ceived from the National Production Authority requesting an immediate decision 
in this case because of the need for the aluminum scrap in connection with the 
National Defense Program. Also, request is made that the decision when ren- 
dered and the file enclosed with the letter from the contracting officer be forwarded 
direct to the contracting officer at the base. 

The contracting officer is not entitled to a decision (26 Comp. Gen. 993). 
However, in view of the need for prompt action this decision is being addressed 
to you. 

It appears that by Invitation No. 34-601-s-52-8, the contracting officer, 
Tinker Air Force Base, Oklahoma City, Okla., requested bids for the purchase 
from the United States of an estimated quantity of 500,000 pounds of wrecked 
aircraft or irony aluminum scrap, bids to be opened at 1 p. m. central standard 
time, October 24, 1951. Prospective bidders were advised in the schedule of 
property to be sold that in compliance with the provisions of ceiling price regula- 
tion 54 and amendment I, dated October 2, 1951, they would submit bids in 1 
only of 4 categories specified depending upon the aluminum alloy recovery, and 
that bids would be computed as specified. Notice to bidders also attached to the 
invitation which each bidder was required to sign contained, among others, 
provisions as follows: 

“The purchaser warrants that he is a dealer in aluminum scrap within the 
meaning of National Production Authority Order M—22 or other NPA Authority. 

+ ~ * ~ * * 


“Bidder represents that he is not acting as an agent for anyone else who is 
also submitting a bid on the same lot of property nor that he has arranged for 
another party to submit an additional bid which is actually, though not openly, 
on his (the bidder’s) behalf.’’ 

It is stated in the letter from the contracting officer that of the 30 bids received, 
26 were computed in accordance with the invitation and that ‘4 bidders utilized 
an ‘amount bid per pound’ unit price which reflected certain adjustments of the 
ceiling price provided by ceiling price regulation No. 54, as amended.” It is 
stated further that at the time the bids were opened several bidders presented 
oral protests against consideration of the bids which were not computed in 
accordance with the invitation and that oral protests were received from bidders 
who alleged that three of the bidders submitted multiple bids. In addition, 
2 bids were received with bid deposits in amounts less than 20 percent, and 4 bids 
received were considered nonresponsive because neither was accompanied by the 
required bid deposit. However, it was stated that “similarity of bid form prepa- 
ration gives rise to belief that they may have been submitted by the same person 
or firm. * * ” 

It is stated that six of the bids received were accompanied by the required 
bid deposit and were considered responsive but that it is believed “that one or 
more of the bids may represent multiple bids by a single bidder. * * *” Also, 
it is stated that the bid of the Oklahoma Rubber & Metal Co., Oklahoma City, 
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Okla., was received at 10 a. m., c. s. t., October 25, 1951, too late to be considered 
and that said bid was returned to the bidder unopened; that post-office cancel- 
lation shows that the letter was postmarked at 3:30 p. m., c. s. t., October 24, 
1951; and that the bidder has presented a statement from the assistant postmaster, 
Oklahoma City, Okla., stating that it is his opinion that the bid was inadvertently 
delayed in the Oklahoma City Post Office for 1 day. An advance decision is © 
requested on the following questions: 

“(a) Are bids containing unit and total bid prices computed in a manner other 
than that prescribed in the invitation acceptable? 

““(b) What action should be taken regarding protest filed by Oklahoma Rubber 
& Metal Co. alleging multiple bids by firms cited in protest? 

*‘(c) What action is recommended in connection with suspected multiple bids 
on which formal written protests were not received? 

““(d) What action should be taken in connection with the late bid submitted 
by Oklahoma Rubber & Metal Co.’’? 

The questions presented by the contracting officer will be answered in the 
order in which they appear above. 

(a) The schedule of property to be sold specified four categories each of which 
gave the OPS ceiling price per pound based on the aluminum alloy recovered 
f. o. b. shipping point. For instance, for an aluminum alloy recovery of at least 
85 percent the OPS ceiling price was stated as $0.0875 per pound, for an aluminum 
alloy recovery of at least 70 percent but less than 85 percent the OPS ceiling price 
was stated as $0.0850 per pound, for an aluminum alloy recovery of at least 50 
percent but less than 70 percent the OPS ceiling price was stated as $0.080 per 
pound, and for an aluminum alloy recovery of at least 40 percent but less than 
50 percent the OPS ceiling price was stated as $0.0725 per pound. Bidders were 
required to multiply the price bid by the percentage of aluminum recovery esti- 
mated by the buyer times the total estimated quantity of 500,000 pounds adver- 
tised for sale. The four bidders referred to by the contracting officer as having 
failed to compute their bids in strict accordance with the formula specified multi- 
plied the OPS ceiling price by the bidders’ estimated percentage of recovery and 
then multiplied the product by the total quantity advertised in order to obtain 
the total amount bid. In other words, instead of quoting the ceiling price for the 
category, the 4 bidders quoted a lesser price representing 85 percent of the specified 
ceiling price. This method of computing the price bid resulted in the same total 
amount bid as would have been the case had the bidders followed the prescribed 
formula. Therefore, the only deviation from the prescribed formula was in 
stating the unit price quoted by these bidders. If the bids are otherwise proper for 
consideration and if the bidders should consent in writing before award to substi- 
tute the applicable ceiling price for the lesser price quoted, the said bids as changed 
may be considered along with the other bids for the purpose of making award. 

(b) The protest filed by the Oklahoma Rubber & Metal Co. alleged multiple 
bidding by three bidders all located in Tulsa, Okla. It was stated in the letter 
of protest that: 

“T refer to bidders as follows: 

“Standard Aluminum Corp., Tulsa, Okla.; Standard Magnesium Corp., Tulsa, 
Okla.; Pipe Line Maintenance Co. Tulsa, Okla. 

“These firms have no division of records, same personnel and owners are officers 
of the companies, one and same company located same yard, all materials are 
purchased for each other’s benefit and it is common knowledge amongst the trade 
that these three companies work in conjunction with each other. 

“Believe it is unfair that three companies bid when in reality one is sufficient. 
They have 3 chances against my 1 is the reason 2 of their firms should be eliminated 
from the list of bidders.”’ 

A careful examination of the bids in question reveals that the Standard Alumi- 
num Co. (not corporation) gave its address as 322 South 25th West Avenue, 
Tulsa, Okla. The bid was signed on behalf of the company by Joseph Lowell, 
president. The bid of the Standard Magnesium Corp. was signed on behalf of 
the corporation by Richard L. Martin, vice president. The address given is 
Post Office Box 1424, Tulsa, Okla. The bid of the Pipeline Maintenance Co 
was signed on behalf of the company by its president, Roger M. Wheeler, and the 
address given is 320 South 25th West Avenue, Tulsa, Okla. No evidence was 
presented in support of the protest. On the contrary, all three bidders have 
contended in writing that their statements were correct. 

The established rule is that two or more corporations are separate and distinct 
entities and are to be regarded as such, although the same individuals are the 
incorporators of, or own stock in, the several corporations, and even though such 
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corporations may have the same officers, unless it can be shown by appropriate 
evidence that recognition of the separate corporate entities will promote fraud, 
wrong or injustice, or will contravene public policy (18 C. J. S. 374, 385; 13 Am. 
Jur. 160, and the numerous cases there cited). Accordingly, unless further 
information is developed showing that the statements made in accordance with 
the bid requirement are incorrect or that they were submitted for the purpose of 
deceiving the Government all three bids should be considered for the purpose of 
making award. 

(c) A careful examination of the bid involved does not reveal any evidence of 
multiple bidding. While the Capital Smelting & Refining Co. and the Capital 
Compressed Steel Co. on the one hand and B. Lefton & Sons and Lefton Industrial 
Corp. on the other hand gave the same addresses, no two of these bids were 
signed by the same officials. This Office, of course, has no firsthand knowledge 
as to whether there was multiple bidding in these cases. There is nothing to 
show that the contracting officer, or other official of the Government made any 
inquiry or investigation for the purpose of ascertaining the true facts involved. 
The bidders signed the notice to bidders as required and unless facts are developed 
which show that their statements are incorrect the said bids should be considered 
for purposes of making award. 

(d) The Assistant Postmaster, Oklahoma City, certified that Mr. L. B. Finkel- 
stein, of the Oklahoma Rubber & Metal Co. went to the postmaster’s office in 
that city on October 25, 1951, and presented an envelope which he alleged he 
mailed at that post office at 8:30 p. m. on October 23,1951. It was stated further 
that ‘‘However the envelope is postmarked at this office showing October 24, 
3:30 p. m.”’ Also, it was stated that: 

‘“‘While we are unable definitely to determine the cause of the mishandling, we 
have no reason to doubt Mr. Finkelstein’s statement. We believe that the letter 
was by mistake placed with other mail of a circular nature and was not returned to 
the letter section until the afternoon of the day following mailing.”’ 

It thus is apparent that the conclusion that the bid was misplaced in the post 
office for almost a day was not based upon any definite evidence other than Mr. 
Finkelstein’s allegations which, of course, being self-serving, are not conclusive. 
In the absence of any concrete evidence from the post office or otherwise supporting 
the allegation, this Office would not be justified in accepting the ex parte statement 
of Mr. Finkelstein in disregard of the postmark on the envelope. Hence, the bid 
of the Oklahoma Rubber & Metal Co. should be disregarded. 

The enclosures with the contracting officer’s letter are forwarded herewith. 

Sincerely yours, 
Linpsay C. WARREN, 
Comptroller General of the United States. 





B-103762 APPENDIX T 


CoMPTROLLER GENERAL OF THE UNITED STATES, 
Washington 25, August 8, 1951. 
HARNISCHFEGER Conrp., 
Milwaukee 14, Wis. 
(Attention T. W. Korb, Assistant Secretary and General Counsel.) 

GENTLEMEN: Further reference is made to your letter of May 23, 1951, pro- 
testing the action of the Tennessee Valley Authority in awarding a contract under 
requisition No. 658597 for the purchase of a 50-ton crane for Widows Creek steam 
plant. 

You base your protest upon grounds stated in your letter as follows: 

1. The bids were handled in an irregular manner. 

2. The contract was not let in accordance with closed bids received, 

3. The Harnischfeger Corp. was discriminated against by not being given the 
equal opportunity to secure the contract on any other basis. 

4. The contract was let to the Pacific Coast Engineering Co. without 
competition. 

Pursuant to request of this Office your protest was investigated by the Tennessee 
Valley Authority and a report setting forth the facts and circumstances in the 
matter as well as the basis for the award of a contract to the Pacific Coast Engi- 
neering Co. has been received. Said report is, in pertinent part, as follows: 

“The invitation to bid on a 50-ton overhead crane for the Widows Creek steam 
plant, or in the alternate two 50-ton cranes, was issued January 11, 1951, and sent 
to 20 prospective bidders. The invitation requested that bids should be received 
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in our materials office by 10 a. m.; e. s. t., February 6, 1951, at which time 2 bids 
were received; from the Pacific Coast Engineering Co. 1 crane for $145,300 and 
from the Milwaukee Crane & Service Co. 1 crane for $160,000. On the afternoon 
of February 6, a bid was received from the Harnischfeger Corp. which was returned 
unopened on February 8. The two bids were referred to our engineering staff 
for analysis and recommendation. The engineers advised that both bids met the 
requirements of the specifications and that the low bidder offered an acceptable 
delivery date but that bidder No. 2’s delivery date would not meet construction 
schedule requirements. It was pointed out that the prices quoted by the two 
bidders were extremely high and their prices were compared with the cost of two 
80-ton capacity cranes purchased for the Johnsonville steam plant at a total cost 
for both of $172,635. It was also pointed out that the low bidder had estimated 
the weight of the crane at 355,000 pounds as against our estimate of 250,000 
pounds which indicated that part of the high price being quoted by the low bidder 
was due to overestimating the required weight. It was recommended that both 
bids be rejected as unsatisfactory and negotiations be undertaken to obtain the 
crane at a better price. 

‘Shortly after the bid opening, Harnischfeger Corp. advised our engineering 
staff that it had mailed a bid of $128,325 which had been rejected by our Materials 
Branch because it arrived too late, and our engineers thereupon recommended that 
we undertake negotiations with the Harnischfeger Corp. Our Materials Branch, 
however, followed its customary practice when it has been unable to obtain 
satisfactory bids for materials and equipment and undertook negotiations with the 
low bidder, Pacific Coast Engineering Co. The two bids were rejected by tele- 
phone and when the possible error in estimating the weight of the crane was pointed 
out to the Pacific Coast Engineering Co., it reduced its bid to $133,500 by wire 
dated February 20. It was then advised that if that was the best it could do, 
the contract would be placed with Harnischfeger Corp. which had offered the 
crane at $128,325. Pacific Coast Engineering Co. protested by wire of February 
26 and letter of February 27 against TVA securing informal bids from other 
companies and contended that no award should be made to Harnischfeger Corp. 
until negotiations with the low formal bidder had broken down. Pacific Coast 
Engineering Co submitted on March 5, 1951, a bid of $128,300 and on March 30 
the contract for the crane was awarded to the Pacific Coast Engineering Co. at 
this price.”’ 

rt stated in the above-quoted report, bids were requested to be received in the 
Materials Office of the Tennessee Valley Authority until 10 a. m., e. s. t., February 
6, 1951, and then opened and read in public. It is admitted that your bid was 
not received until the afternoon of that date, too late to be opened and read along 
with the other two bids which were received on time. While you claim that your 
bid would have arrived on time had it not been for the existence of an embargo 
on heavy mail, the Tennessee Valley Authority reports that the embargo applied 
only to mail material weighing in excess of 8 ounces and that the mailing of your 
bid was not in any way affected by the mail embargo. The action of the Ten- 
nessee Valley Authority in returning your bid unopened was correct and properly 
may not be objected to by this Office. 

The bid of the Pacific Coast Engineering Co. was the lower of the two bids 
received on time and was the only bid for consideration in making award. This 
company offered, or consented, after bids had been opened and made public, to 
reduce the amount of its bid. However, as its bid was already the lower of the 
two bids received on time, there does not exist any question of favoritism to that 
bidder, nor did it secure any unfair advantage by obtaining information with 
respect to the terms offered by the other bidder. 

ecordingly, upon careful consideration of your protest, it must be held that 
there is no legal basis upon which this Office properly may object to the admin- 
istrative action taken in the matter. 
Very truly yours, 
Linpsay C. WARREN, 
Comptroller General of the United States, 
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B-96809 APPENDIX U 


COMPTROLLER GENERAL OF THE UNITED STaTEs, 


Washington, October 3, 1950. 
B. C. Coon Construction Co., 
clo Mitchell Jenkins and Charles B. W ‘aller, Esqs., 
226 Second National Bank Building, 
Wilkes-Barre, Pa. 

GENTLEMEN: Further reference is made to your telegram received July 17, 
1950, and to letter dated July 25, 1950, from Mitchell Jenkins and Charles B. 
Waller protesting against the aw: ard of a contract to the Wagner Construction 
Co. of Plymouth, Pa., for construction of sluice gates in the flood-control system 
at > emma Pa., as more fully described in invitation to bid No. ENG—18—-020— 
50-39. 

The substance of your protest is that your bid was low as to price and that 
although it was not received by the United States Engineer office at B: altimore, 
Md., on or prior to the hour set for opening of bids, it was mailed from Kingston, 
Pa., ‘in time to have been received at that point. In support of your conte ntion 
that your bid was mailed in time to reach the office of the district engineer it was 
stated in the letter of July 25, 1950, that certain test letters were mailed with 
results, as follows: 





Time re- 
“Date mailed Time mailed | Postmarked | Date received Pht 
| | altimore 
| | Post office 





1, June 22, 1950......----| 1:45 p. m-.-.-- | Wilkes-Barre, 6 p. m_........--- | June 23,1950 | 5:30 a. m. 
2. June 22, 1950.........-| 1:45 p. m-...... Wilkes-Barre, 4:30 p. m_..-.-- apt Set aa 10:40 a. m 
S: Jaie 18, seee.....-c... | 2307. 2....... Wilkes-Barre, 5:00 p. m__..-.-- July 19,1950 | 7:30 a. m. 
4. July 18, 1950.......... ) Se Th. .c0s SS. = Ea aanee Cae nian 4 ~d0.... -| 7:30 a. m. 
6. July 18, 1950.........- Bl SS a ee ae nee eee ee as” ee 7:30 a. m. 
6. July 19, 1050.......... | 3:45 p. m 


iii Ww icon. Taare, 6:30 p. ARNE july “30, 1950 | 12m.” 





It was stated further that the above letters were mailed in the same size and 
kind of envelope as that used in transmitting your original bid, that the envelopes 
were similarly addressed, were mailed in the same substation, in the same box 
and all of them except two bore special-delivery stamps. Also, it was stated 
that at the request of your Mr. Coon, a hearing was granted your representatives 
at which time you were advised (1) that the information obtained from the various 
letters and oral statements of the postmaster at the Kingston post office were 
contradictory and (2) that certain test letters convinced those in the Office of the 
Chief of Engineers that it was doubtful whether, in the normal course of post-office 
operation, a letter mailed in the Kingston substation as the original bid was 
mailed, would reach the destination point prior to 11 a. m. on the following day. 
After the hearing an examination of the files at the district engineer’s office in 
Baltimore was made and the test letters which had been mailed by the Corps of 
Engineers were examined with the following results: 














| | Received! poceiy d 
OM: | i a ° - Baltimore rh ve 
Mailed | Time Postmarked Date received sak district 
| p~ ved office 
oe 1, July 12, 1950_..-.- 1:30 p. m..| Wilkes-Barre, 5:00 p. m-_-.--- July 13,1950 12 m_.--| 1:30 p. m 
No, 2, July 12, 1950..--- | 2:30 p. ies CS UE A ea et Bore | RE 12 m-_.-.-} 1:30 p. m. 
No. 3, July 12, 1950_---- Bo a a” "aa eee ae Fee 12 m_-.-..| 1:30 p. m. 
No. 4, July 12, 1950_-.--- | 4:00 p.m..| W ilkes- Barre, 7:00 p. m....-|----. : et 12 m_.--_| 1:30 p. m. 
No. 5, July 12, 1950_---- 5:00 p. m__| Wilkes-Barre, 9:00 p. m--.-- Reet "ee 12 m-..-..} 1:30 p. m. 
No. 6, July 12, 1950..-.-- | 5:30 p. m-_-| i= ilkes-Barre, 7:00 p. m-_--.-- Rceciaas | RRESESS 12 m-...-.] 1:30 p. m.” 
| 
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In the letter of July 25, 1950, it was also contended on your behalf that the 
test letters mailed by the Corps of Engineers cannot afford a fair comparison of 
what should have happened to the original bid of June 14, 1950, because said 
test letters were mailed in large-size brown manila envelopes; that the postal 
authorities advised that such a size is too large for their cancellation machines; 
and that letters of that size, as distinguished from the test letters mailed by you 
and the envelope in which the original bid was mailed by Mr. Coon, required 
special handling in the post office. 

In a report upon the facts in the matter, the Office, Chief of Engineers, states 
that bids to be received for performance of the work were scheduled to be opened 
at 11 a. m., eastern daylight saving time, June 15, 1950, and that only 2 bids 
were received on or before this hour, 1 from the Wagner Construction Co. of 
Kingston, Pa., and 1 from the Frank Bryan Co., Inc., of McKees Rocks, Pa. 
It is stated further that your bid was received at the Baltimore district office 
approximately 3 hours after the scheduled hour for opening (1:50 p. m. eastern 
daylight saving time) and that the envelope containing your bid was postmarked 
6 p. m. eastern daylight saving time, Wilkes-Barre, Pa., June 14, 1950. 
Although not received on time, upon receipt of your complaint that it should 
have been so received it was decided to open your bid for consideration. The 
Office, Chief of Engineers, then arranged to have 6 special delivery letters mailed 
from the same substation, starting at approximately 1:30 p. m. and ending at 
5:30 p. m. all addressed to the Baltimore district office. Three of these letters 
were postmarked 5 p. m. or 1 hour earlier than the postmark on the envelope in 
which your bid was mailed but none of the letters reached their destination before 
11 a. m. eastern daylight saving time the following day. 

With reference to the test letters mailed by you, the Office, Chief of Engineers, 
states that the hours of arrival of the said test letters were at variance with state- 
ments made by the postmaster at Wilkes-Barre in telephone conversations with 
a representative of the Corps of Engineers on June 23, 1950, transcripts of which 
were forwarded to this Office. It appears from the referred-to transcripts that 
Captain Steinbring of the district engineers office was advised by the post office 
at Wilkes-Barre, Pa., that the normal time for delivery of mail, postmarked 
6 p. m. in Wilkes-Barre, to the district engineer office in Baltimore, was 12 
noon the following day. 

While it appears that the test letters mailed by the Engineer Corps may have 
been delayed, as you contend, because they were mailed in large manila envelopes 
and that such mail is not always delivered with the same speed as mail delivered 
in smaller envelopes, it does not appear that the Corps of Engineers acted unrea- 
sonably in rejecting your bid. In other words, the action taken by the Corps 
of Engineers in awarding the contract to the Wagner Construction Co. appears 
to have been based upon what was believed at the time to be reliable informa- 
tion from the post office at Wilkes-Barre that your bid was not mailed in time 
to be received at destination by 11 o’clock the following day. In view thereof 
and since your bid was not received by the time scheduled for opening of bids, 
this office properly would not be justified in questioning the administrative action 
taken in the matter. 

Sincerely yours, 
Linpsay C. WARREN, 
Comptroller General of the United States. 





B-72306 APPENDIX V 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington 25, June 3, 1948, 
CHAIRMAN, 
United States Maritime Commission 


My Dear ApmriRrAt Situ: Reference is made to your letter of February 3, 
1948, concerning letter dated December 24, 1947, from the United Dock Corp., 
New York, N. Y., wherein the corporation states that its three bids, each dated 
December 1, 1947, were denied consideration. 

Under date of November 7, 1947, the Maritime Commission, by invitation No. 
PDX—408, requested bids—to be received before 2:15 p. m., on December 2, 1947, 
and to be opened at 2:30 p. m., on the same date—for the purchase of the vessels 
eno in schedule A attached thereto. Paragraph 5 (b) of the invitation is 
as follows: 
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‘‘(b) The secretary, the officer who will open the bids, will decide when the 
specified time has arrived, and no bid received thereafter will be considered, 
except that when a bid arrives by mail after the time fixed for opening but before 
award is made, and it is shown to the satisfaction of the Chairman of the Commis- 
sion that the nonarrival on time was due solely to delay in the mails for which the 
bidder was not responsible, such bid may be received and considered. No 
responsibility will attach to any bid not properly addressed and identified.” 

In response to the invitation, the United Dock Corp. submitted by registered 
letter No. 387803, three bids, each dated December 1, 1947, wherein it offered to 
purchase any but not more than one of the vessels listed in each bid at the prices 
specified therein. The bids of the corporation are reported to have been received 
in the mail room of the Maritime Commission at 9:30 a. m., Dezember 3, 1947— 
the day after the date specified in the invitation for the opening of the bids. 
In order to determine whether the late arrival of the bids was due solely to delay 
in the mails for which the bidder was not responsible, the Maritime Commission 
sent a telegram to the postmaster at New York City requesting advice as to the 
time the registered letter of the corporation was received in the post office and, 
also, as to the earliest train leaving New York City on which the letter could 
have been forwarded. By telegram dated December 5, 1947, the postmaster 
advised as follows: 

**387803 registered 12:40 a. m. December 2 arrived registry division GPO 
1:50 a. m. too late to connect train 119. Next dispatch 169 connected.” 

It appears that it was ascertained from the Washington post office that the 
registered letter was billed out of the New York City post office at 7:25 a. m., 
December 2, 1947; that the letter was dispatched on train No. 169, and was 
received in the Washington post office at 1:27 p. m., December 2, 1947; and 


that the letter was checked out of the Washington post office at 7:20 a. m., on 
December 3, and was receipted for at the Maritime Commission mail room at 
9:30 a. m., on December 3, 1947. On the basis of the information obtained, the 
Maritime Commission determined that the nonarrival on time of the bid of the 
United Dock Corp. could not be attributed solely to delay in the mails for which 
the corporation was not responsible and therefore, the corporation was advised 
in letter dated December 15, 1947, that since its registered letter had not been 
mailed in time to be delivered at 2:15 p. m., December 2, 1947, its bids were 
being returned, 

By letter dated December 18, 1947, the corporation advised the Director, Small 
Vessels Sales, that it had requested the postmaster at New York City to make a 
further investigation of the time of mailing of its bids. 

Under date of December 20, 1947, the postmaster at New York City advised the 
Small Vessels Sales Division, Maritime Commission, as follows: 

‘Reference is had to the reply made by this office on December 4, 1947, to your 
telegram dated Deeember 4, 1947, concerning the dispatch of registered article 
No. 387803 addressed to your office. 

‘‘Further investigation of the records of registration of this letter indicates that 
the letter was presented for registration at 12:15 a. m. on December 2, 1947, 
instead of 12:40 a. m. as advised in the telegram. 

‘Under ordinary circumstances a letter registered at 12:15 a. m. should be 
distributed in time for dispatch via New York and Washington train 119 due in 
Washington, D. C., at 8 a. m., the same day. 

“Tt is regretted that due to the exceptionally large volume of registered articles 
handled at this office on that night, the registered article was delayed and missed 
the previous dispatch made to the Division of Registered Mails which left the 
G. P: O. registry receiving windows at 12:25 a. m. As a result of this delay 
registered letter No. 387803 missed connections with the delivery to train 119, 
which is made at 2:25 a. m., and was dispatched via the next scheduled dispatch 
to Washington, D. C., which was made via New York and Washington train 169, 
which is delivered at 7:35 a. m.” 

On the basis of the information contained in the quoted letter, the corporation 
returned its bids to the Maritime Commission on December 20, 1947, and re- 
quested that they be considered. 

By letter dated December 23, 1947, the Chief, Small Vessels Sales Division, 
acknowledged receipt of the corporation’s letter of December 18, 1947, and 
stated— 

‘‘We are now in receipt of a letter from the post office in New York. However, 
the letter bears only a facsimile signature. Furthermore, we find nothing in the 
letter which would alter the determination already made on the basis of a telegram 
received from the postmaster in New York under date of December 5, 1947, and 
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consultation with the registered mail division of the post office here, namely, 
that failure of a registered letter mailed in New York after midnight on the date 
bids were due not later than 2:15 p. m. cannot be attributed solely to a delay in 
the mails.” 

In a letter dated December 22, 1947, the Assistant Secretary of the Maritime 
Commission acknowledged receipt of the corporation’s letter of December 20, 
1947, and advised the corporation that the Maritime Commission had to ‘‘be 
guided by the telegraphic information received under date of December 5, 1947, 
from the postmaster in New York” and that under the determination made that 
the nonarrival on time of the bids was not due solely to delay in the mails, the 
bids could not be considered. 

Under date of December 31, 1947, the corporation advised the Maritime Com- 
mission as follows: 

“It is our opinion that your department is going to considerable trouble to 
disallow a higher bid. In doing this, hairs have been drawn so fine that they are 
almost invisible. For example, Mr. J. L. McGuigan objects to the fact that 
only a facsimile signature of Mr. Albert Goldman appeared on the letter of 
December 20. However, I did not see any objections raised to the telegram of 
December 4 which did not even bear as much as a facsimile signature. Upon 
checking with the post office we have determined that the facsimile signature was 
initialed by the Superintendent of the Registry Division who is the same person 
that sent the telegram. 

“From telephone conversations with Mr. J. L. McGuigan and Miss Barrett, 
and in view of the ends to which members of your department have gone to 
disallow our bid, we can reach no conclusion other than that we are being dis- 
criminated against. We would dislike to think that our contesting of one of your 
department’s decisions in a previous matter would have any bearing on this case. 
However, it is apparent that we did not receive the same consideration as other 
people we know of who buy from the Maritime Commission. 

“As a bidder we believe that we should receive fair and impartial treatment. 
As a taxpayer we believe the Government should receive the maximum return on 
their surplus property.” 

Awards for the sale of vessels were made to various purchasers, none of which 
was made to the United Dock Corp. 

In order to obtain information concerning the matter, this office requested the 
postmaster at Washington, D. C., to advise whether a registered letter received 
in Washington, D. C., at 8 a. m., on December 2, 1947, would be delivered to the 
Maritime Commission by 2:15 p. m., on the same day, and the reply of the post- 
master was as follows: 

‘A registered letter, not sent by special delivery service, as referred to in the 
attached copy of a communication from your office, would have under ordinary 
circumstances been delivered to the United States Maritime Commission, this 
city, by 2:15 p. m., December 2, 1947, if subject register was dispatched from 
New York, N. Y., on train 119 scheduled to leave that office at 3:20 a. m., the 
same date.” 

Since the postmaster in New York City advised the Maritime Commission in 
the letter of December 20, 1947, that the registered letter from the United Dock 
Corp. was presented for registration at 12:15 a. m., on December 2, 1947, instead 
of at 12:40 a. m., as stated in the telegram of December 5, 1947, and that under 
ordinary circumstances would be distributed in time for dispatch on train No. 119 
due in Washington, D. C., at 8 a. m., on the seme day, it would appear that upon 
receipt of such information if the postmaster at Washington, D. C., had been 
contacted he would have advised—as this office was informed by the postmaster 
in the quoted letter—that the registered letter from the corporation would have 
been delivered to the Maritime Commission by 2:15 p. m., on December 2, 1947. 

On the basis of the above information it appears that the nonarrival on time of 
the bids of the United Dock Corp. was due solely to the delay in the mails for 
which the bidder was not responsible, and, under the circumstances, no reason is 
apparent why the bids of the corporation—the highest on two vessels—were not 
properly for consideration. 

In order that the Government may be enabled to consider all proper bids, and 
for the purpose of avoiding criticism from a bidder whose bid, although mailed in 
time, is received after opening—as in the present case—it is suggested that the 
necessary steps be taken to insure in future cases that a proper investigation will 
be made to determine whether the nonarrival of the bid on time was due solely 
to delay in the mails for which the bidder was not responsible. 

Respectfully, 

(Signed) Linpsay C. WARREN, 

Comptroller General of the United States. 
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B-69678 APPENDIX W 


COMPTROLLER GENERAL OF THE UNITED STATEs, 

Washington 25, December 30, 1947. 

Watson Auromatic EquipMENT Co., 
Washington 6, D. C. 

GENTLEMEN: Reference is made to your letter of September 18, 1947, acknow’= 
edged September 23, and to your letter of September 29, 1947, wherein you 
protest consideration by the Bureau of l’ederal Supply of the bid of the Henney 
Motor Co., Ine. Said bid was submitted in response to invitation No. 4E~ 
55116A—R issued by the Bureau of Federal Supply requesting bids—to be opened 
at 10 a. m., e. d. s. t. on August 21, 1947—for supplying several ambulances. 

In vour two letters you state, in substance, that your bid was the only bid 
which was received by the Bireau of Federal Supply at the time set for opening 
of the bids; that the bid of the Nenney Motor Co., Inc., was received in the 
Bureau; 4% hours after the date set for opening of the bids; that it is your belief 
that said company cannot show that its bid was mailed on time or actually was 
ever mailed since the envelope in which tke bid was received carried only a 
private meter stamp impression but no post office marking; that anyone having 
a metered machine may run an envelope through it at any time and use the 
envelope at any time; and that the date printed by a metered machine is not 
conclusive evidence that the envelope was in the mail at anv particular time or 
ever in the mail. Also, you stated that following your theory you wrote a note 
and after it was time-stamped it was placed in an envelope and the envelope 
was run through a metered machine; that the envelope was then taken to the 
mail room of the Bureau of Federal Supply; and that your representative then 
went to the purchasing office and advised of vour action whereuy 
and envelope were obtained from the mail room. 

Under date of September 23, 1947, this Office requested a report from the 
Secretary of the Treasury concerning your protest of the consideration of the 
bid of the Henney Motor Co., Inec., and in a letter dated November 10, 1947, 
the Administrative Assistant to the Secretary of the Treasury advised, in perti- 
nent part, as follows: 

“The Henney Motor Co., Inc., was the low bidder on allitems. United States 
Standard Form 22, incorporated by reference in the invitation to bid, provides 
in part ‘* * * when a bid arrives by mail after the time fixed for opening, but 
before award is made, and it is shown to the satisfaction of the officer authorized 
to make the award that the nonarrival on time was due solely to delay in the 
mails for which the bidder was not responsible, such bid will be received and con- 
sidered.’ Therefore, this company was requested to submit a sworn affidavit 
by a responsible officer of the company as to the time that the bid was mailed at 
Freeport, Ill. Such an affidavit was submitted, signed by Mr. Preston A. Boyd, 
vice president. A copy isenclosed. From inquiry of the Post Office Department 
it was ascertained that mailing in Freeport, Ill. prior to 5:30 p. m., central day- 
light-saving time allowed sufficient time for the bid to have reached the Bureau 
of Federal Supply in time for the opening. It is understood that the absence of 
post-office markings other than the meter stamp is in accordance with post-office 
routine and is not inconsistent with the trust of the affidavit. 

“Watson Automotive Equipment Co. performed an experiment which tended 
to show that a possibility then existed of introducing into the mail room of this 
Bureau, an envelope bearing a metered stamp which had never been through the 
United States mails. Such an act, performed with intent of obtaining an award 
of a bid written after opening of other bids, would be punishable under section 
35A of the Criminal Code (U.S. C. title 18, sec. 80) by a $10,000 fine or 10 years’ 
imprisonment. Watson Automotive Equipment Co. suggested that the Henney 
Motor Co., Inc. may have put in its bid in this way, but no evidence was submitted 
and none was found, tending to show that it actually did so, and it seemed im- 
probable in view of the penalties involved. On the basis of the affidavit, there- 
fore, it was administratively determined that Henney Motor Co., Inc. mailed 
its bid at the time stated in the affidavit, and that the nonarrival on time was 
due solely to delay in the mails for which the bidder was not responsible. Since 
the envelope containing the bid was found to have been in the custody of the 
United States mails from the time of mailing until delivery to this Bureau, no 
advantage could possibly have been derived by Henney Motor Co., Inc. from the 
fact that the bid of Watson Automotive Equipment Co. was opened in front of 
its representative. 
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The referred-to affidavit is as follows: 
“Preston A. Boyd, being first duly sworn on his oath, deposes and says that this 
affidavit is made with reference to the bid of Henney Motor Co., Inc., a corpora- 
tion, with its principal place of business in the city of Freeport, county of Stephen- 
son and State of I[llmois, on Invitation No. 4E-55116A—R82147, hereinafter 
referred to as the bid; that affiant is vice president of said company and actively 
employed by said company at its home office in charge of sales and distribution; 
that the bid, as aforesaid, of Henney Motor Co., Inc., was mailed in the ordinary 
course of business by affiant on August 19, 1947, by depositing the same in the 
United States mails, postage prepaid, at the United States post office at Freeport, 
[ll., prior to the hour of 5:30 p. m. central daylight saving time, such bid being 
addressed to Bureau of Federal Supply, Seventh and D Streets SW., Washington 
25, D. C.; that such bid, when mailed as aforesaid, was complete as to price and 
as to all other details, no alterations or additions whatsoever having been made to 
such bid subsequent to mailing as aforesaid; that affiant has a personal knowledge 
ot all of the above facts and knows that the same are true and correct.”’ 

Also, in response to a letter dated November 25, 1947, to the postmaster at 
Freeport, Lil., requesting information as to whether a letter had been mailed by 
the Henney Motor Co., Inc., to the Treasury Department, Bureau of Federal 
Supply, the Chief, Finance Section at that post office advised that: 

“A letter was sent by Henney Motor Co. on the 18th of August 1947 to United 
States Treasury Department, Bureau of Federal Supplies, Washington, D. C. as a 
registered letter No. 451. It was billed on form 3882 (firm mailing register book) 
showing there should have been 27 cents paid and the register was signed and 
accepted by H. G. Kruse. Their registers always are paid by meter machine.” 

The present record indicates that the bid of the Henney Motor Co., Inc., 
actually was placed in the mail, and that it was placed in the mail in sufficient 
time normally to have been delivered to the Bureau of Federal Supply prior to the 
time set for opening of the bids. Since, under paragraph 11 of the Instructions to 
Bidders, quoted in part in the letter of November 10, 1947, from the Treasury 
Department, a bid may be received and considered when the nonarrival thereof on 
time was due solely to delay in the mails for which the bidder was not responsible, 
there would appear to be no proper basis for raising any question with respect to 
the action of the Bureau of Federal Supply in receiving and considering the bid of 
the Henney Motor Co., Inc., in the present case. 

Respectfully, 
Linpsay C. WaRREN, 
Comptroller General of the United States, 





B-62292 APPENDIX X 


ComPTROLLER GENERAL OF THE UNITED STATEs, 
Washington 25, December 12, 1946. 
J. V. WILKINS, 
Contracting Officer, Headquarters, Mobile Air Materiel Area, 
Brookley Field, Ala. 

Dear Mr. Wixkins: I have your letter of December 5, 1946, as follows: 

“Submitted herewith is outline of circumstances surrounding bids received 
pursuant to formal advertising and action which has been taken in connection 
therewith, with the request for your decision as to the following: 

***(qa) Whether or not a contract should be executed pursuant to bids already 
received, and, if so, with which 1 of the 2 bidders under consideration. 

***(b) Whether or not the receipt and opening of new bids from the same bidders 
pursuant to readvertising will, ipso facto, nullify the bids originally received.’ 

“This matter is submitted under the authority contained in 16 Comptroller 
General 565. While this is not a question involving a mistake in bid it seems that 
the principle is the same, and, therefore, that submission directly to your office 
is proper in accordance with the cited authority which appears to have been 
granted in order to minimize the delay between the opening of bids and the 
awarding of the contracts. 

“The awards in question pertain to bids received in connection with Invitations 
(IFB) 01—037 47-7 and 47-8 issued under date of November 21, 1946, to cover 
the decontamination and processing of gasoline and lubricating oil storage systems 
at Greenville Army Air Field, Greenville, Miss., and Greenwood Army Air Field, 
Greenwood, Miss., respectively; and which provided that sealed bids would be 
received until 10 a. m. December 2, 1946, and then publicly opened; also pre- 
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scribing the manner in which the envelopes containing the bids were to be marked, 
reference paragraph 2 of the enclosed W. D. Standard Procurement Form No. 116. 
(With respect to this last stated provision it is submitted that in the opinion of this 
Office the same is not clear in its expression as to whether the bids, or the envelopes 
are to be marked in the manner prescribed. However, this question has not, to 
our knowledge, been raised by any bidder.) 

“The only bids which had been received in this office at the time set for the 
opening were those from Tank Cleaners, Ine., Jacksonville, Fla., and Stebbing 
Engineering & Salvage Co., Washington, D. C., and an inquiry on the incoming 
mail room at this station revealed that ‘no sealed bids were on hand there or 
en route from there to this office.’ Therefore, the bids which had been received 
were opened and abstracted without further delay. However, at approximately 
1:35 p. m. on the same day bids from Barge & Tank Service, Baton Rouge, La., 
on both of these invitations were delivered to this office already opened and with 
no envelopes attached, which bids were lower on the respective jobs than the 
others which had been received. With respect to the late bids, an examination 
revealed that they had been recorded into the incoming mail room at 10:47 and 
10:48 a. m., respectively; and upon inquiry as to the time of their arrival there 
information was given that in view of the time of recording they were probably 
received before 7:45 a. m. which is the approximate time of the first incoming 
mail delivery. Inasmuch as the envelopes in which the bids were supposedly 
mailed could not be located the time of mailing was not established. However, 
the bids in question are dated as of November 29, 1946. 

“In the meantime, during the period which expired between the opening of the 
bids and receipt of the late bids, the Tank Cleaners, Inc., upon inquiry as to the 
outcome of the bidding, were verbally notified that awards were being made their 
firm and that the written contracts would be mailed within 2 or 3 days. It is 
not recalled that any mention of prices bid was made during this telephone 
conversation. However, later on the same morning information as to prices bid 
was verbally furnished a representative of another bidder, the Stebbing Engineer- 
ing & Salvage Co., Washington, D. C. During the afternoon of the same day, 
subsequent to receipt of bids from the Barge & Tank Service, the Tank Cleaners, 
inc. were informed by long-distance telephone that, due to a technicality which 
had arisen, awards were not yet in order and that it might be necessary to obtain 
new bids, or secure a decision from your office, or both; and they were requested 
to withhold all preparations for performance. For your information the verbal 
notification of the awards had been given to an individual who identified himself 
as Mr. Logan, office manager of the firm, while the latter conversation was con- 
ducted with a Mr. L. E. Williams, job superintendent of the organization, inasmuch 
as attempts to reach Mr. Logan were unsuccessful. 

With respect to the bidders with whom the contracts should be executed, the 
firms in question, of course, are Tank Cleaners, Inc., Jacksonville, Fla., whose 
bids were the lowest which had been received at the time of the opening, and the 
Barge & Tank Service, Baton Rouge, La., whose bids were received subsequent 
to the time of opening but are the lowest of any submitted. In this connection 
there is enclosed a copy of each of the abstracts of bids including a recording of 
the bids rendered by Barge & Tank Service. 

“This office being unaware of what decision you might render, and in order to 
avoid unnecessary delay in entering into contracts for the jobs concerned, issued 
new invitations on December 3, 1946, which are scheduled to be opened on Decem- 
ber 13, 1946. Therefore, if practicable, it is requested that your decision be for- 
warded in time to be available to this office prior to the opening of the new bids 
pursuant to which no awards, of course, will be made pending the requested 
decision.” 

The invitations involved, copies of which were forwarded with your letter, 
solicited bids covering the decontamination and processing of gasoline and 
lubricating oil storage systems at Greenville Army Air Field, Greenville, Miss., 
and Greenwood Army Air Field, Greenwood, Miss. By the terms of the invita- 
tions, it was provided that bids would be received until 10 a. m. December 2, 1946, 
and then would be opened publicly. You state that the bids of two concerns 
were on hand at the time for opening of bids, the bids of the Barge & Tank Service 
Co., Ine., Baton Rouge, La., subsequently being recorded in the incoming mail 
room at 10:47 and 10:48 a. m. and filed at approximately 1:35 p. m. on December 2. 
The principal question for consideration is whether the low bids of the Barge & 
Tank Service Co. must be rejected because of their not being filed within the time 
specified and the Government’s requirements readvertised, or whether the said 
bids may be considered the same as though they had been filed in due time, 
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In addition to obtaining for the Government the best available terms in the 
procurement of supplies for public account, one of the primary purposes of section 
3709, Revised Statutes, requiring that contracts for such supplies be awarded to 
the lowest responsible bidder after advertising, is to afford to all parties who might 
be concerned a fair and equal opportunity to compete for the business of supplying 
the needs of the Government. 

In the present case, it is understood that while the two bids of the Barge & 
Tank Service Co. may not have been filed within the exact time limitation fixed 
by the terms of the invitations, they were in the headquarters incoming mail room 
prior to the time set for opening, presumably having been received before 7:45 
a.m. on December 2. Such being the case, and while the bids of the other two 
concerns were opened and apparently made public, there apparently exists no 
question of favoritism to the Barge & Tank Service Co., Inc., or the possibility 
that it may have secured an unfair advantage by obtaining information with 
respect to the terms offered by its competitors. Nor can it be said that the failure 
to cancel the invitations and to readvertise would be prejudicial to the rights of 
the other bidders. To have a set of bids discarded after they are opened and 
each bidder has learned his competitor’s price is a serious matter, and it should 
not be permitted except for cogent reasons. Massman Construction Company v. 
United States (102 C. Cls. 699). 

Accordingly, I have to advise that, on the basis of the record as presented here, 
no reason is perceived why the two bids received from the Barge & Tank Service 
Co., should not be considered the same as though they had been filed within the 
time specified. 

Respectfully, 
Linpsay C. WARREN, 
Comptroller General of the United States. 





B-14429 APpPENDIx Y 


CoMPTROLLER GENERAL OF THE UNITED STATEs, 

Washington, April 3, 1941. 

MANHATTAN LicutTiNG EquipMENT Co., INc., 
30 Warren Street, New York, N. Y. 

GENTLEMEN: Further reference is made to our letter dated January 10, 1941, 
relative to the rejection of your proposed bid for furnishing certain supplies under 
Invitation QM-—562—41—28, issued by the quartermaster, Middletown Air Depot. 
It appears that bids were to be opened at 11 a. m., December 3, 1940, and with 
respect to the matter of the late arrival of your bid you stated in your letter of 
January 10 that: 

“We mailed this bid as the postmark indicates on December 2 at 6:30 p. m. 
This envelope should have arrived at Middletown at 7:44 a. m. the following 
morning, December 3. The bid opened at ll a.m, _ It is our contention that the 
delay in delivery was due to no fault of ours. This delay occurred after the mail- 
ing of this bid. 

‘‘We explained to the quartermaster that it is your rule that when a bid is mailed 
in time to reach the destination before the opening hour, the bid should be ac- 
cepted as though it arrived in time even if the envelope was delayed in the mails 
as in this instance.”’ 

The matter was referred to the War Department for report and in letter dated 
March 20, 1941, the Secretary of War advised as follows: 

‘Reference is made to your letter of January 23, 1941, relative to the protest 
of the Manhattan Lighting Equipment Co., Inc., on award made by the Middle- 
town Air Depot under Invitation 562—41-28. 

“The Quartermaster, Middletown Air Depot, advises that bids under the above 
invitation were opened at 11 a. m., December 3, 1940, and award was immediately 
made. The bid of the Manhattan Lighting Equipment Co. was not received until 
10 a. m., December 4, 1940. In view of the fact that award had been made before 
the bid was received, the bid of the Manhattan Lighting Equipment Co. could 
not be considered. Regulations specify that bids received in the mail after the 
time fixed for the opening, but before award is made, will be considered if it can 
be shown to the satisfaction of the officer authorized to make the award that the 
nonarrival on time was due solely to the delay in the mails for which bidder was 
not responsible. 
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“Copy of correspondence with the Manhattan Lighting Equipment Co., Inc., 
is attached for your information.’ 

It appears from the record that on December 27, 1940, the Quartermaster, 
Middletown Air Depot, advised you relative to this matter as follows: 

“Reference your letter of December 19, 1940, returning your bid on invitation 
QM 562-41-28 bids for which were c opened at 11 a. m. December 3, 1940. For 
your information the following is an extract from the Army regulations covering 
bids and awards: 

“ ‘Bids received after opening: a. A bid received in the mail after the time 
fixed for opening but before award is made will be considered only when it is shown 
to the satisfaction of the officer authorized to make the award that the nonarrival 
on time was due solely to delay in the mails for which the bidder was not respon- 
sible.’ 

““As can readily be seen from the above there are two conditions which must 
be eatioied before a bid which was received after the time set for opening ean be 
cons nee red 

That it be received before award is made, and 

ug That it be shown to the satisfaction of the officer authorized to make the 
award that the nonarrival on time was due solely to delay in the mails for which 
the bidder was not responsible. 

“In the instant case your bid was not received until after the award had been 
made and it has not been shown to the satisfaction of the contracting officer 
that the delay was one for which the bidder was not responsible. It is regretted 
that such action is necessary but your bid cannot be considered and is accordingly 
returned unopened.” 

Generally the rule stated in your letter is for application in such matters. 
However, it appears here that the award had been made prior to receipt of your 
bid. In any event, it apparently was not established to the satisfaction of the 
contracting officer that the delay was one for which you were not responsible. 

Accordingly, in view of the reported. facts and circumstances, there appears 
no legal basis on which this office may question the administrative action taken 
in this matter. 

Your proposed bid is returned herewith. 

Respectfully, 
Linpsay C. WARREN, 
Comptrolle r Ge re ral of the Unit d State 





B-11370 APPENDIX Z 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Wash ington, Aug ist 3, 19 LO. 
PRESIDENT, 
Board of Commissioners, 
District of Columbia. . 

Str: Your letter dated July 31, 1940, in reply to my letter of July 27, 1940, 
relative to the protest of E. C. Fuller Co., 28 Reade Street, New York, N. Y.., 
as to the return of its proposal for furnishing printing equipment for the public 
schools, bids for which were advertised for opening July 9, 1940, is as follows: 

‘The Commissioners of the District of Columbia received your letter of July 
27, 1940 (B—11370), quoting letter _ eived by you from the E. C. Fuller Co., 


28 Reade Street, New York, N. Y., relative to proposal for printing equipment 
for the public schools. 
‘The facts are these: Bids were opened by the Purchasing Officer of the Dis- 


trict of Columbia on July 9, 1940, for fur ath Aha printing equipment for the pub- 
lic schools, at which time eight bids were received. The next dav, Julv 10, 


I a 
bid was found in the bid box identified ‘Proposal of E. C. Fuller Co., 28 Reade 
Street, New York City, Equipment for Public Schools, D. C., to ine opened at 
10 a, m. eastern standard time July 10, 1940,’ which bid was opened because on 
July 10 bids were received for cafeteria equipment for the public schools, and it 
was thought that the bid in question related to cafeteria equipment since it was 
marked for opening on July 10 and identified by the words ‘Equipment for 
Public Schools, D. C.’ However, it was found that the bid of E. C. Fuller ¢ 
related to printing equipment, which bids were opened the previous day, July 9. 
“The bid in question was mailed from New Pg Citv on July 3 and was, 
undoubtedly, received in this office on July 5, the 4th being a holiday, 4 days 
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before the bids were scheduled to be opened. Bids were opened on July 5 for 
furnishing ferric chloride for the Sewer Division, and on July 8 for dental equip- 
ment for Gallinger Hospital. On both of these latter dates the bid of E. C. 
Fuller Co. was undoubtedly removed from the box and replaced in the box, along 
with many other bids identified for opening on later dates, for opening on the 
date indicated on the envelope, namely, July 10. 

“This bid was returned to the E. C. Fuller Co. for the reason that the date of 
opening indicated on the envelope was beyond the time set for opening and read- 
ing of bids for this printing equipment, and the bidder’s attention was drawn to 
paragraph 9 of Instructions to Bidders and General Conditions which provides 
that bids with their guaranties must be securely sealed in a suitable envelope, 
addressed and marked on the outside as required by the invitation for bids. The 
invitation for bids was identified by the following words ‘Proposal for Printing 
Equipment for the Public Schools, D. C., to be opened at 10 a. m., eastern stand- 
ard time, July 9, 1940.’ (See proposal attached.) 

“On July 11, 1940, Mr. F. 8S. True, president of the E. C. Fuller Co., tele- 
phoned the Purchasing Officer, District of Columbia, from New York City, ex- 
pressing surprise that the bid had been returned, at which time he admitted and 
apologized for the error made by his company in identifying the date on the en- 
velope as July 10 instead of July 9, and in failing to describe on the envelope the 
type of equipment referred to in the bid. He stated that he was returning the 
bid, and requested reconsideration of the District’s refusal to receive the bid and 
consider it, based primarily on the premise that the bid was in the possession of 
the District of Columbia for at least 4 days prior to the time fixed for opening, 
namely, July 9, 1940. 

“The E. C. Fuller Co. did return its bid and it was received by the Purchasing 
Officer, District of Columbia, on July 12, after having been in possession of the 
bidder sometime during July 11. 

“On July 13, 1940, the Purchasing Officer, District of Columbia, conferred with 
the Corporation Counsel’s office and the Auditor, and following such conference 
it was deemed inadvisable to consider the proposal submitted, and the proposal 
was returned to the E. C. Fuller Co. on July 13. 

‘In the second paragraph of the letter of E. C. Fuller Co., dated July 17, 1940, 
a statement is made that the envelope which contained the bid is now in the pos- 
session of the Purchasing Officer of the District of Columbia. This is not true as 
the envelope was returned along with the bid in one of the official envelopes of 
the purchasing office and sent first-class mail. Statement is also made in the 
third paragraph of the letter referred to that no envelope was furnished by the 
District of Columbia with the proposal form. It is the practice of the Purchas- 
ing Officer to send with each proposal an official envelope addressed ‘Purchasing 
Officer, District of Columbia, District Building, Washington, D. C., room 320,’ 
with a space provided at the left end of the envelope for name of bidder, date of 
opening, and identification of bid. A copy of such an envelope is attached. 

“The Commissioners of the District of Columbia are about to make an award 
of contract for furnishing this printing equipment for the public schools and since 
it is imperative that the equipment be installed prior to the opening of the public 
schools on September 23, 1940, and since further, one of the bidders, the American 
Type Founders Sales Corp., has provided a quantity discount of $416, in addition 
to a 2-percent discount 30 days, for certain items, provided award is made on 
such items on or before August 2, 1940, the Commissioners would appreciate 
information as to your decision in the matter at the earliest possible time.”’ 

It appears that in submitting its bid, the E. C. Fuller Co., inadvertently indi- 
sated on the envelope that it was to be opened July 10, 1940, instead of July 9, 
1940, with the result that the proposal was not opened with the other bids received 
pursuant to the schedule. The bid was then returned to that company with 
advice that it could not be considere@. 

Attention is invited to paragraph 12 of the Instructions to Bidders and General 
Conditions which were made a part of the advertised specifications, to the effect 
that the Commissioners reserve the right to waive any informality in bids received 
whenever such waiver is in the interest of the District of Columbia. The ir- 
regularity here involved is such an informality as may properly be waived by the 
Commissioners, in view of the fact that the proposal was received well in advance 
of the advertised date of opening, that award has not been made of those items 
contained on the schedule, and since it is evident that consideration of such bid 
will not operate to prejudice either the District of Columbia or other bidders, nor 
will consideration thereof accord the bidder any unfair advantage. 

In this connection the situation does not appear dissimilar, insofar as the rights 
of all parties are concerned, to the case of a bid mailed in sufficient time to be 
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received prior to the opening date but which, due solely to delay in the mails, 
was not received until after the date of opening. In such a case it is specifically 
provided in paragraph 10 of the Instructions to Bidders and General Conditions 
that such bid will be received and considered. 

You are advised, therefore, that the proposal of E. C. Fuller Co. should receive 
consideration in determining the most advantageous offers for furnishing the 
items covered by the involved schedule. 

The papers are returned herewith. 

Respectfully, 
(Signed) R. N. Exuiort, 
Acting Comptroller General of the United States. 





B-2222 APPENDIX AA 


COMPTROLLER GENERAL OF THE UNITED STATES, 


Washington, J une 15, 1939. 
O. W. KetcHaM, 


Philadelphia, Pa. 


Srr: There has been investigated your protest of March 9, 1939, to the action 
of the Procurement Division, Treasury Department, San Juan, Puerto Rico, in 
refusing to consider vour bid on Invitation No. 25142, covering terra cotta, 
opening of March 3, 1939. 

In reply to a request for a report of the facts in connection with the matter 
the Acting Administrative Assistant to the Secretary of the Treasury advised in 
letter of May 5, 1939, in pertinent part, as follows: 

“Tt will be noted that the invitation called for public opening of bids under 
date of March 3, 1939 at 10 a. m. and that Mr. Ketcham’s bid was received in 
San Juan on March 4 at 9:38 a. m., the postmark on the envelope indicating that 
it had been mailed in Philadelphia on February 28 at 7 p.m. Upon checking the 
post office authorities, the information received indicated that this bid had been 
mailed at a date and hour which would not permit delivery in the procurement 
office prior to the date and hour set for the public opening. Accordingly, the 
bid was returned unopened to Mr. Ketcham with a proper explanatio 
ance with established procedure. 

‘In view of the fact that the material requested under Invitation No. 25142 
was needed by the project as soon as possible, award was made and the p 
order issued at approximately 11 or 11:30 a.m. on March 9, | 
Mr. Ketcham’s protest was received in the 
1:20 p. m. on March 9. 


hn, in accord 


rior to the e 


procurement Office, approxim 


“Further inquiry at the post office at San Juan revealed the fact that the 
previous information given was based on an old schedule and was, therefore, 
* * * 


erroneous. 
While it would appear from the facts as now r 


vour bid from consideration was improper, the action taken appears to have been 
based upon what was believed at the time to be reliabl forma m the 
post office at San Juan. In view of such circumstances and considerir so the 
facts related in your letter of March 10, 1939, relating to the f delivery of 
the materials subjecting your bid, if considered, to objection in t! res} 
office would not be justified in further questioning the administrativ: ke 
in this particular case. 
Respectfully, 
Signed) R. N. Exvxrort, 
Acting Comptroller General of the United States. 





A-59291 APPENDIX BB 


COMPTROLLER GENERAL OF THE UNITED STATES, 


Washington, D. C., December 22, 1934. 
ADMINISTRATOR OF VETERANS’ AFFAIRS, 

Veterans’ Administration. 

Str: There has been received your letter of December 15, 1934, as follows: 

‘Proposals for furnishing steel shelving at Veterans’ Administrati facility, 

Walla Walla, Wash., were opened at 2 p. m., November 27, 1934, and of the fou 

bids submitted that of the Berger Manufacturing Co., in t] 


r 
the amount of $622.78 
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was the lowest bid received. However, there was received at 8 a.m., November 
28, 1934, a bid from the Lyon Metal Products, Inc., offering to supply the steel 
shelving advertised for the sum of $577.09. The envelope in which this bid was 
mailed is postmarked Aurora, Ill., November 24, 1 p.m. ‘The postal officials at 
Walla Walla, Wash., have advised that it requires 4 days for mail to reach Walla 
Walla, Wash., from Aurora, Ill. It appears, therefore, that this late bid was not 
mailed in time for it to have reached Walla Walla, Wash., by 2 p.m., November 27. 

“Your decision is requested whether, in view of this fact, the bid is entitled to 
consideration. All bids received for this project are enclosed.” 

Paragraph 13 of Standard Government Instructions to Bidders provides: 

“Time for receiving bids.—Bids received prior to the time of opening will be 
securely kept, unopened. The officer whose duty it is to open them will decide 
when the specified time has arrived, and no bid received thereafter will be con- 
sidered, except that when a bid arrives by mail after the time fixed for opening, 
but before award is made, and it is shown to the satisfaction of the officer author- 
ized to make the award that the nonarrival on time was due solely to delay in the 
mails for which the bidder was not responsible, such bid will be received and con- 
sidered. No responsibility will attach to an officer for the premature opening of 
a bid not properly addressed and identified. Unless specifically authorized, 
telegraphic bids will not be considered, but modifications by telegraph of bids 
already submitted will be considered if received prior to the hour set for opening.” 

The said instructions as quoted, supra, make specific reference to bids sent by 
mail and received after the time fixed for opening but before award was made and 
provided that where the facts disclose that the nonarrival on time was due solely 
to delay in the mails for which the bidder was not responsible, such bid should be 
considered. 

There is noted the statement in your submission to the effect the nonarrival of 
the bid of the Lyon Metal Products, Inc., was not due to delay in the mails but 
to the failure and neglect of the bidder in not placing the said bid in the mails in 
time for it, in due course, to reach the place of opening on or before the hour set 
for opening, it being stated that the postal officials at Walla Walla, Wash., advised 
that it requires 4 days for mail to reach Walla Walla, Wash., from Aurora, IIl. 
However, an investigation of the matter by this office discloses that in the ordinary 
course it requires less than 3 days for a letter to go from Aurora, IIl., to Walla 
Walla, Wash., and that, ordinarily, a letter postmarked at Aurora at 1 p. m, 
November 24, 1934, would be received at Walla Walla at 6:10 a. m. November 27, 
1934, which would be in ample time for delivery before 2 p. m. on November 27, 
1934, the hour set for opening of the bids. 

Consequertly, it would appear that the failure of the bid of Lyon Metal Prod- 
ucts, Inc., to reach the place of opening within the time stipulated was because of 
delay in the mails, and in view thereof, the case comes within the exception 
contemplated by paragraph 3 of the Government Instructions to Bidders, supra. 
Hence, the bid of the Lyon Metal Products, Inc., is for consideration along with 
the other bids received. The question presented is answered accordingly. 

The papers are returned herewith. 

Respectfully, 
J. R. McCart, 
Comptroller General of the United States. 





A-42645 ApPENDIX CC 


CoMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington, June 9, 1932. 
ADMINISTRATOR OF VETERANS’ AFFAIRS, 
Veterans’ Administration. 

Str: There has been received your letter of May 26, 1932, as follows: 

“Your decision is requested as to whether the Veterans’ Administration would 
be required, in view of the following circumstances, to open and consider the 
attached proposals received from the H. J. Osterfeld Co. of Dayton, Ohio, for 
plumbing, heating, and electrical work and for lime soda water softening system 
at Veterans’ Administration Home, Dayton, Ohio. 

“Bids for this construction work were opened in the Veterans’ Administration 
at 2:30 p. m., May 3, 1932. After such opening, i. e. at 8:05 a. m., May 4, 1932, 
there was received in the mail room of the Veterans’ Administration the attached 
bids from the H. J. Osterfeld Co. The Standard Government Instructions to 
Bidders in this connection provide that: 
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“ 13. Time for receiving bids: Bids received prior to the time of opening will be 
securely kept, unopened. The officer whose duty it is to open them will decide 
when the specified time has arrived, and no bid received thereafter will be con- 
sidered, except that when a bid arrives by mail after the time fixed for opening, 
but before award is made, and it is shown to the satisfaction of the officer author- 
ized to make the award that the nonarrival on time was due solely to delay in the 
mails for which the bidder was not responsible, such bid will be received and 
considered. * * * 

“It was ascertained by inquiry at the post office that these bids arrived in 
Washington, D. C., 5:10 p. m., May 3, 1932, and that the earliest time they could 
possibly have arrived by train mail would have been 4:40 p.m. It is understood 
that these bids contain sufficient postage to cover their transportation by air mail 
and that if they had been sent air mail they should have been delivered prior to 
the time set for opening. 

“By letter of May 6, 1932 (copy attached) the bids were returned to the 
H. J. Osterfeld Co. unopened. On May 7, 1932, after telephone conversation 
with the Construction Service regarding the bids which had been returned, the 
bidder remailed both bids unopened and with letter, dated May 8, 1932, attached, 
the bidder transmits a statement made by Mrs. W. 8. Schmidt alleging that she 
mailed the bids on May 2 in the mail chute marked ‘Air Mail’ and a statement by 
Mr. DeWitt C. Herby of the Dayton Post Office, affirming that on May 7, 1932, 
the bids were delivered to a representative of the H. J. Osterfeld Co. and remailed 
in his presence to the Veterans’ Administration without being opened. 

“As will be noted the envelopes containing these bids were not marked ‘Via 
airmail’ and the United States Postal Guide states in this connection that ‘airmail’ 
should be conspicuously endorsed in the space immediately below the stamps, 
above the address, ‘Via airmail. * * *.’ 

“The bidder requests consideration of the bids on the ground that if they had 
been forwarded by ‘airmail’ they should have been delivered prior to the time 
set for opening. 

“Since the bidder failed to endorse ‘Via airmail’ on the envelopes containing 
the bids and since, therefore, it appears that the delay in arrival was not ‘due 
solely to delay in the mails for which the bidder was not responsible,’ it is recom- 
mended in view of these definite instructions that the Veterans’ Administration 
be authorized to again return the bids to the bidder unopened. This reecommen- 
dation is based on my belief that it will work to the serious disadvantage of the 
Government and be unjust to other bidders if a rigid adherence is not made to 
the advertised terms as related to the time for receiving bids. 

‘An abstract of the bids received for this work is attached for your information 
and I would appreciate it if you would give this matter your prompt attention.” 

This Office is unable to agree with your recommendation or to concede that the 
opening of these bids would either work to the disadvantage of the Government 
or be unjust to other bidders. The bids were in the mails when the other bids 
were opened and they were returned to the Veterans’ Administration without 
being opened, as attested by the employee of the post office at Dayton who de- 
livered the returned bids to a representative of the bidder and who saw him 
replace the bids in the mail without opening them. So, the bids have not been 
changed in any manner and their opening could not be unjust to other bidders 
nor disadvantageous to the Government. 

As you have stated, the envelopes containing each bid had sufficient postage 
to have carried them by airmail and each had a special delivery stamp thereon, 
and the employee of the bidder states the bids were put in the airmail chute at 
the post office. The single fact that the bidder did not mark the envelopes for 
airmail transportation should not be given undue weight over the other mailing 
facts. 

Answering your question specifically, you are advised that facts presented do 
not appear to present to this Office any reason against the 2 bids being opened 
and considered along with the other bids for the performance of the 
question. 

The papers are returned herewith. 

Respectfully, 


Ny 


‘ 


Signed J. R. McCart, 
Comptrolle r Ge ne ral of the Uy ited 


tipe 
les 
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A-41879 APpPENDIx DD 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, April 27, 1932. 
The honorable the SecRETARY OF AGRICULTURE. 

Srr: I have your letter of April 13, 1932, as follows: 

“On March 1, 1932, invitations for bids on crawler-type tractors were requested 
on standard form No. 33 to be opened at 2 p. m., March 22, 1932. Item 5 of this 
invitation provided for one tractor f. o. b. Los Angeles, Calif. Bids were received 
as follows: 


I ects eli wrioni $2, 925. 00 
It ai 4, 291. 71 
Foote Bros. Gear & Machinery Co______--_---- eter age Queer: «el 2, 920. 00 
I I nn eh me 3, 049. 00 
I a te ie 2, 400. 00 


(See attached tabulation for further details. ) 


“From the above quotations it will be noted that the bid of the Mack Wool- 
dridge Co. is $520 lower than the next low bidder. Examination of the equip- 
ment offered by the Mack Wooldridge Co. shows it to comply with the specifica- 
tions circulated and to be acceptable to the Forest Service for the class of work on 
which it is contemplated for us. However, the bid of the Mack Wooldridge Co. 
was submitted as follows: A night letter dated March 21, 11 p. m., was received 
in the office of the Division of Purchase, Sales, and Traffic before 2 p. m., March 
22, and was opened and tabulated at the opening time with the bids of other 
bidde ‘rs. On March 23, the day following the opening date of the bids, an air- 
mail letter bearing post-office cancellation stamp at ‘Los Angeles, Calif., Arcade 
Annex, March 21, 11:30 p. m.’ was received by the Division of Purchase, Sales, 
and Traffic. In this letter the bidder submitted his bid properly filled out on 
standard form No. 33 and enclosed a confirmation copy of his night letter above 
referred to. The prices quoted on the bid form were identical with those quoted 
in the night letter received before 2 p. m., March 22, the opening time and date of 
the bids. 

“In view of the attractive price offered by the Mack Wooldridge Co., and the 
fact that the machine is now in stock at Los Angeles, Calif., and could be promptly 
delivered to the Forest Service for immediate use on the Angeles Forest, the Forest 
Service has recommended that any informality in the Mack Wooldridge Co. bid 
be waived and the award made to that company. 

“In view of the case of the Young and Griffin Coffee Company, Inc., v. the Ad- 
ministrator of Veterans’ Affairs referring to file A~33245, dated October 15, 1930 
(copy of your letter enclosed herewith), we wish to request your advice in this 
matter. 

“Enclosed herewith are all papers pertaining to the bid including a tabulation 
of all bids received. Please return the file with your decision. 

“Since this equipment is needed for immediate use on the Angeles Forest, the 
Department will greatly appreciate your early consideration of this matter.” 

Paragraph 13 of Standard Government Instructions to Bidders, provides: 

“Time for receiving bids.—Bids received prior to the time of opening will be 
securely kept, unopened. The officer whose duty it is to open them will decide 
when the specified time has arrived, and no bid received thereafter will be con- 
sidered, except that when a bid arrived by mail after the time fixed for opening, 
but before award is made, and it is shown to the satisfaction of the officer author- 
ized to make the award that the nonarrival on time was due solely to delay in the 
mails for which the bidder was not responsible, such bid will be received and 
considered. Noresponsibility will attach to an officer for the premature opening of 
a bid not properly addressed and identified. Unless specifically authorized, 
telegraphic bids will not be considered, but modifications by telegraph of bids 
already submitted will be considered if received prior to the hour set for opening.’’ 

The facts as set forth in your letter clearly show that the bid of the said Mack 
Wooldridge Co, was not received within the time set for the opening but that a 
nizht letter (telegram) dated March 21, 11 p.m., was received in the office of the 
Division of Purchase, Sales, and Traffic before 2 p. m., March 22, date of opening 
of bids, and was tabulated at the opening time with the bids of other bidders, and 
that on March 23, the day following the opening date of the bids, an airmail letter 
bearing post-office cancellation stamp at ‘‘Los Angeles, Calif., Arcade Annex, 
March 21, 11:30 p. m.” was received by the Division of Purchase, Sales, and Traf- 
fic. The rule is that bids to be considered must be submitted before the hour 
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stipulated in the advertisement, but an exception has been made when the bid 
was mailed in time to have reached the place of opening by the hour so fixed. The 
said instructions as noted, supra, made specific reference to bids sent by mail and 
received after the time fixed for opening but before award was made and provides 
that where the facts disclose that the nonarrival on time was due solely to delay 
in the mails for which the bidder was not responsible, such bid should be considered. 
However, the facts reported by vou are that the nonarrival of the bid of the Mack 
Wooldridge Co. was not due to delay in the mails, but to the failure and neglect of 
the bidder in not placing the said bid in the mails so that it would reach the place 
of opening within the time limit specified. There was no provision for the sub- 
mission of telegraphic bids, there being a provision in the advertisement for 
bids that: 

“Sealed bids * * * will be received in this office until 2 o’clock p. m., March 
22, 1932 * * *.” 

While the facts in this case disclose that the bid of the said Mack Wooldridge 
Co., was placed in the mail prior to the date of the opening of the bids, thereby 
precluding any inference or suspicion that the said proposal was prepared and 
submitted in the light of the proposals submitted by other bidders, it was not 
placed in mailing transit in time to have reached the place of opening on the day 
and by the hour set for opening. In other words, the failure of the bid to reach 
the place of opening within the time period stipulated was not because of any 
delay in the mails, and the failure of the bidder to observe this condition of the 
advertisement for bids under the facts in this case, is not to be regarded as an 
informality which could be waived as being in the interests of the United States, 
such as contemplated by paragraph 16, Standard Government Instructions to 
Bidders. 

The bid not having been submitted in accordance with the advertisement for 
bids, was not, strictly speaking, properly for consideration as a hid and should 
have been returned to the bidder unopened. The provisions with respect to the 
waiver of informalities in bids is not to be construed as applying to bids that have 
been delaved through, and due entirely to, the negligence of the bidder. Answer- 
ing your question specifically, you are advised that the bid of the Mack Wool- 
dridge Co. is not properly for consideration along with the other bids received. 
And the question as to whether all bids should be rejected and the needs readver- 
tised will depend upon whether the needs of the service will permit of the delay 
incident thereto and whether the expense of readvertising would equal or exceed 
the difference between the lowest regular bid and the amount of the telegraphic 
bid. 

The papers accompanying your submission are returned herewith. 

Respectfully, 
J. R. McCart, 
Comptroller General of the United States: 





B-123920 APPENDIX EE 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, June 2, 1955. 
Mr. Frep Schwartz and Mr. IrRvinG CoHEN, 
9101 South Alameda Street, Los Angeles, Calif. 

GENTLEMEN: Reference is made to your letter of April 25, 1955, with enclosures, 
requesting review of settlement dated April 20, 1955, disallowing your claim for 
$600 as refund of the bid deposit made with your bid on which contract No. 
N665s—19474, dated October 26, 1954, was based. 

Rv invitation for bids No. B-100—55, dated September 27, 1954, the United 
States Naval Supply Depot Clearfield, Ogden, Utah, requested bids, to be opened 
at 10:30 a. m., October 15, 1954, for the purchase from the Government of the 
usable property consisting of diesel and gasoline engines, components and ac- 
cessories, hardware and electrical items as described under items 1 to 119, inclusive. 
The invitation required bidders to make a deposit equal to 20 percent of the total 
amount of their bids and provided: 

“18. Bip GUARANTY AND LIQUIDATED DAMAGES: The bidder agress that 


a i 


the bid will not be withdrawn within the time specified for acceptance after t! 
opening of bids (60 calendar days if no period be specified by the bidder), and will 
during that time remain firm and irrevocable, and that (2) the bidder will pay to 


the Government the purchase price of the property in accordance with the | 
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if accepted. If a bid deposit is required, the bid must be accompanied with said 
bid deposit. If after award the purchaser fails to pay the balance of the purchase 
price, fails to remove the material, or otherwise fails to perform any of its obliga- 
tions, he will thereby lose all right, title, and interest in the material hereunder, 
and ea Government may, at its election, retain the material and may retain from 
any amount paid by the purchaser, as liquidated damages, a sum equal to 20 
percent of the purchase price plus any accrued charges hereunder. The balance, 
if any, shall be remitted to the purchaser.” 

In response to the invitation, you submitted a bid on items 24, 27, 28, and 30. 
The record shows that the envelope in which your bid was submitted bears a post- 
mark showing it was posted airmail at 11:30 p. m., October 14, 1954, at Los Ange- 
les, Calif. The administrative office has reported that your bid was received at 
the Naval Supply Depot Clearfield at 2 p. m. on Friday, October 15, 1954; 
that since the bid was not received prior to the time fixed for opening, it was opened 
on the next workday, Monday, October 18, 1954, after the contracting officer had 
determined that it was a legitimately delayed bid; that your bid was the highest 
received on items 27, 28, and 30 and the only bid received on item 24; and that it 
was accepted pursuant to governing regulations. The record indicates that you 
were aware of the possibility that receipt of your bid would be delayed since you 
sent the following telegram on October 15, 1954, to the contracting officer 

“Advising you my bid catalog B—100—55 opening October 15 may possibly be 
delayed due to disrupted flight schedules covering airmail. Bid posted in ample 
time for you to receive but have been notified by United States Post Office of 
unforeseen delay due to above-mentioned hinderance. Appreciate your honoring 
my bid on arrival.”’ [Italics supplied.] 

It appears that you were present at the Naval Supply Depot Clearfield on 
October 18, 1954, prior to the opening of your bid, and made inquiry as to whether 
the bid had been received. Also, it appears that, upon examining the abstract of 
the bids opened on October 15, 1954, and finding that your bid was not listed there- 
on, and ascertaining that your bid had been received in the contracting office, you 
made an informal request that your bid be returned to you. You refused to make 
payment of the balance of the contract price and remove the materials awarded to 
you and have been declared in default. The bid deposit of $600 has been retained 
pursuant to paragraph 18 of the General Sale Terms and Conditions, supra. Your 
request for review of the settlement disallowing your claim is based on a restate- 
ment of your prior contention that your bid was received in the contracting 
office too late to be considered and, therefore, that the acceptance did not consum- 
mate a valid and binding contract, 

The Armed Services Procurement Regulation provides: 

“2-302. Time of submission. Bids shall be submitted in sufficient time to reach 
the designated office prior to the time fixed for opening. Bids received after the 
time fixed for opening are late bids; and the exact date and hour of mailing such 
bids, as shown by the cancellation stamp or by the stamp of an approved metering 
device shall be recorded. Such late bids shall be considered provided they are 
received before the award has been made and provided the failure to arrive on 
time was due solely to a delay in the mails for which the bidder was not respon- 
sible. * * *” 

The Bureau of Supplies and Accounts Manual, volume II, chapter 9 (now 
ch. 6), paragraph 26157, provides: 

“e. Late bids: 

(1) Legitimately delayed bids.—If a bid which is received after the opening 
but prior to the making of an award bears a postmark indicating that it was 
mailed in time to arrive before the hour of opening, it will be “considered a 
legitimately delayed bid and will be recorded in the bid book over the usual 
certificates. The words ‘legitimately delayed,’ time of arrival, and the initials 
of the disposal officer will be entered in the ‘remarks’ column. The postmarked 
envelope in which the bid was submitted will be securely attached to the bid. 
When doubt exists as to whether a bid was mailed in time to arrive before the hour of 
opening, the opinion of local postal authorities will be obtained in writing. * * *"’ 
[{talies supplied.1 

The record contains a written statement addressed to the Disposal Division by 
an employee of the Ogden Postal Transportation Service, as follows: 

“Airmail postmarked 11:30 p. m., October 14, 1954, at Los Angeles, Calif., 
would reach NSD in time to be opened, October 15, 1954, at 10:30 a. m.” 

Although by letter of November 5, 1954, the district superintendent, Postal 
Transportation Service, Ogden, Utah, advised you that your bid could not have 
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reached the disposal office by the time fixed for the opening, by letter of November 
12, 1954, copy of which was furnished to you, he advised the district superin- 
tendent, Postal Transportation Service, Los Angeles, Calif., that the information 
in the earlier letter was erroneous, and that your bid would have been delivered 
to the disposal office by the time fixed for the opening under normal conditions. 
By letter of December 1, 1954, copy of which was furnished to you, the district 
superintendent, Postal Transportation Service, Ogden, advised the commanding 
officer, Naval Supply Depot Clearfield, that the flight on which your bid normally 
would have been dispatched to Salt Lake City, Utah, operated late on account of 
fog and that such fact apparently was the cause of late delivery of your bid. 
Such statement is supported by a letter of November 24, 1954, from Western 
Air Lines to you. 

The record now before our Office requires the conclusions that your bid was 
mailed in time to have reached the disposal office by the time fixed for opening 
under normal circumstances; that your bid was a “legitimately delayed bid’”’ 
within the meaning of that term as used in applicable regulations; and that the 
contracting officer acted in accordance with the governing regulations in opening 
and considering your bid. Under such circumstances, it must be held that the 
acceptance of your bid consummated a valid and binding contract which fixed 
the rights and liabilities of the parties thereto. See United States v. Purcell 
Envelope Company (249 U.S. 313); and American Smelting and Refining Company 
v. United States (259 U.S. 75). Such acceptance vested in the Government the 
right to have performance in strict accordance with the terms of the accepted bid 
and no officer of the Government has authority to give away or surrender any 
right vested in the Government or acquired by it under a contract. See United 
States v. American Sales Corporation (27 F. 2d 389, affirmed 32 F. 2d 141, and 
certiorari denied, 280 U. 8. 574); Bausch & Lomb Optical Company v. United 
States (78 C. Cls. 584, 607, certiorari denied, 292 U. 8. 645); and Pacific Hardware 
and Steel Company v. United States (49 C. Cls. 327, 335). 

Accordingly, the disallowance of your claim is sustained. 

Very truly yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 

















